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No man is an Iland, entire of it selfe; every man is a 
peece of the Continent, a part of the maine; if a Clod 
bee washed away by the Sea, Europe is the lesse, as well 
as if a Promontorie were, as well as if a Mannor of thy 
friends or of thine owne were; any mans death dimin- 
ishes me, because I am involved in Mankinde, And 
therefore never send to know for whom the bell tolls; 
It tolls for thee-—John Donne. 


HESE QUAINT and beautiful words of the seventeenth century 
[em of St. Paul’s were chosen for this occasion because they are 

as appropriate in relation to personal liberties as they are to human 
life. If in some cloudburst of intolerance one man’s liberty is washed away, 
the liberty of all the rest of us will suffer erosion. If an individual is 
deprived of a right, yours and mine will be diminished. And therefore do 
not say that only knaves and fools will feel the penalties of a repressive 
statute; its tentacles reach for thee. “Familiarize yourself with the chains 
of bondage,” said Lincoln, “and you are preparing your own limbs to 
wear them.” 

Our constitutions vouchsafe to us our civil liberties. However com- 
plete the list may be, as the late Charles A. Beard observed, “the laws 
which proclaim liberty do not assure it.” And Beard quotes Alexander 
Hamilton who said: “Whatever fine declarations may be inserted in any 
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constitution respecting it, must altogether depend upon public opinion and 
on the general spirit of the people and of the government.” This states- 
man might have said much more. He could have said that there never 
would have been a single civil liberty guaranteed in any constitution but 
for the fact that the people put it there. 

Take the guaranty of religious liberty, for example. Who gave it 
a place in our constitutions? One recalls people like Roger Williams and 
his followers, whose leading tenet was that “no one should be bound to 
worship or to maintain a worship against his own consent.” For this 
heresy Williams was banished from Massachusetts Bay Colony. After 
spending a winter of privation in the forests, he founded a colony at 
Providence in which he applied, with some lapses, his conception of 
religious liberty. Ann Hutchinson, “of ready wit and bold spirit,” “like 
Roger Williams or worse,” to use the language of the exasperated Governor 
Winthrop, was also voted the honor of banishment from Massachusetts, 
after which she contributed her part toward establishing religious free- 
dom in Rhode Island. John Bunyan writing in the Bedford jail. Ministers 
of other dissident groups who, jailed in Virginia for preaching contrary to 
law, continued their exhortations from their cells. Many others of equally 
stout convictions and unconventional deportment—men and women who 
paid the price of freedom of conscience—these are the heroes of inde- 
pendent thought and deed to whom we owe our religious liberty. 

Essentially the same story could be told of practically every liberty 
we now enjoy. Nearly every clause of freedom written into our consti- 
tutions has in it something of a biography of lonely mental pioneering, 
moral courage, and physical suffering. For centuries gone by, men and 
women of original mind and noble purpose have borne the ridicule of 
their neighbors, heard the contumelious taunts of their opponents, some- 
times experienced the loss of their estates, on occasion groaned on the rack 
and rotted in dungeons, and in a few instances died gloriously on the 
scaffold. Our liberties, then, do not have their origin in constitutions; they 
have their origin in the people. 

If liberties are born of the people, they are by the same token nurtured 
and maintained by the people, a people ever watchful of encroachments 
upon them. We have become accustomed, perhaps too well accustomed, 
to look to and depend upon the courts for the maintenance of our liberties. 
True it is that the courts have made many decisions, thousands of them, 
in which the preservation of human rights has been the main purpose. 
The American Civil Liberties Union, in its report for 1949, gives favorable 
notice to sixteen federal court decisions in civil liberties cases, and to 
eleven state cases. If the American Civil Liberties Union rates as unfavor- 
able to the maintenance of our liberties about twice as many decisions 
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as it regards as favorable to them, we may ascribe that fact in part to 
the unyielding standards of that watchful organization and in part to 
judicial shortcomings. But surely not a year passes that some notable 
decision of the Supreme Court of the United States does not proclaim 
liberty in broad outlines and on occasion in noble language. 

In Girouard v. United States (328 U. S. 61 [1946], the Court held 
that a candidate for citizenship by naturalization need not give an affirma- 
tive answer to the question: “Are you willing to take up arms in defense 
of this country?” The majority of the Court took the position that the 
oath administered to public officers imposed no such test and emphasized, 
as did the minority of the justices in earlier cases, that some of the most 
desirable and useful native-born citizens were opposed to bearing arms. 

Many good people, some of them, perhaps too many of them, on 
school boards once had the idea that the “stiff-arm” flag salute, enforced 
by expulsion from school, would teach students to respect and love their 
country. Compulsion has been known to inspire fear and hatred, but 
never a healthy loyalty or any sort of affection. Nevertheless, the order 
went out, and Jehovah’s little Witnesses refused to bow down, as they 
saw it, to a “graven image.” The Supreme Court, upon second thought 
to be sure, speaking in the noble language of Mr. Justice Jackson, held that 
the compulsory salute was nothing less than a forced declaration contrary 
to the religion of Jehova’s Witnesses and was thus contrary to the First 
and Fourteenth Amendments (W. Va. State Bd. of Educ. v. Barnette, 
319 U. S. 624 [1943]). 

For years “restrictive covenants”—arrangements under which parties 
in a particular area agreed not to sell property to a Negro or a member 
of the Mongolian race—were assumed to be valid and binding legal agree- 
ments, enforceable in court. But in Shelley v. Kraemer (334 U. S. 1 
[1948]), the Supreme Court held that the state in using its “full coercive 
power of government” to enforce these covenants, became a party to the 
discrimination embodied in the agreement and thus denied the equal pro- 
tection of the laws. 

Granting that the courts may fail us, even that the Supreme Court 
of the United States has at times failed us, the courts have on the whole 
served as guardians of our liberties. And where the courts have failed us, 
it has not been by a positive or aggressive action but rather by their neglect 
to take constructive negative action, by the failure of the courts to strike 
down a repressive statute or administrative regulation. In other words, 
the worst offense a court may commit against liberty is not to say “no” 
when an attack is made upon liberty. It cannot, owing to the nature of 
the judicial process, make a daring and aggressive raid upon civil liberties. 
Although the citizen should watch his courts with a critical eye, it is not 
from the courts that threats to civil liberties commonly emerge. 
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Challenges to liberty come from legislatures rather than from courts. 
Indeed, the work of the courts in maintaining liberty would be reduced 
materially if the legislative bodies would show restraint in their encroach- 
ments upon it. It is to the legislatures that the citizen must turn not only 
a critical but even a suspicious eye. Legislatures constitute the main threat 
because the power to initiate action lies in their hands. The sins of 
legislatures in respect to civil liberties are both of omission and commission, 
predominantly the latter. We should take notice of both. 

We note the failure of recent Congresses to enact measures for the 
protection of civil liberties, despite the platform declarations of both major 
political parties favoring such legislation. Candor compels me to admit 
that a fair employment practices statute would be difficult to enforce, yet 
I believe that Congress should enact the law and devise adequate admin- 
istrative machinery for its enforcement. Although constitutional limitations 
would restrict the application of an anti-lynch law, I am firm in my 
conviction that such a law, limited in scope as it must be, would be much 
better than no law at all. 

In the city of Washington, Congress is not embarrassed by any con- 
stitutional limitations. It has full authority to legislate for that city and 
over the District of Columbia. If Congress is not embarrassed by the lack 
of power in the District of Columbia neither does it seem to be embar- 
rassed that it has not used it. “Washington—Disgrace to the Nation” 
is the title of an article by Howard Whitman in the Woman’s Home 
Companion for February, 1950. Congress does nothing to bring democracy 
to the “disfranchised little protectorate.” Washington is a “plain example 
of taxation without representation,” says Senator Estes Kefauver as quoted 
in Whitman’s article, and Senator Paul Douglas declares that the oppo- 
sition to home rule for the District of Columbia is simply “a mask to 
cover the fear of democracy. They are afraid to turn democracy loose in 
the District.” Washington is a city where Negroes must eat in Jim 
Crow restaurants, find entertainment in Jim Crow movies, and attend 
Jim Crow schools. All of this and more was published by the President’s 
Committee on Civil Rights (1947), but Congress has done nothing. Our 
national capital that should be a symbol of democracy for all the world 
is instead a reproach to Congress and to the rest of us. 

Congress has done nothing to protect citizens from the grossest 
slander and abuse by individual members of the Congress, although the 
subcommittee of the Senate Committee on Foreign Relations has recom- 
mended (July 17, 1950) that a joint committee of the House and Senate 
be appointed to find means of preserving the immunity from libel suits 
held by members of Congress when they speak on the floors of House or 
Senate and at the same time to insure that the immunity “does not 








=~ oe” “Ss 


nas a i A ee. ee. ad 


ee iF 060 


‘ 


| ee ee oe A 








CIVIL LIBERTIES: THE CITIZENS’ BUSINESS 505 
become a shield to perpetrate injustice and fraud,” or “a license for the 
character assassination of American citizens.” A resolution proposed by 
Senator Scott Lucas would afford some protection to individuals called 
to testify before congressional committees, or who are named in their 
investigations, and would give any person attacked during an investigation 
the right to file a sworn statement, to testify personally, to present four 
witnesses in his behalf, and to cross examine, for at least an hour, any 
witness who has attacked him. It is my fear that progress will be exceed- 
ingly slow on this measure. 

Civil liberties are not so much in danger from legislative non-action 
as they are from legislative action. The Alien and Sedition Laws of 1798, 
the Espionage Act of 1917, and the Sedition Amendment of 1918 (repealed 
in 1921), the Alien Registration Act (really a federal sedition act) of 
1940, and the Internal Security Act of 1950, are perhaps the outstanding 
examples of federal measures that have undermined, or may undermine, 
our civil liberties. I do not say that all of the legislation since 1917 is 
inadvisable or unnecessary, but I do maintain that some of it is general 
and vague, so general and vague as to make possible its application in a 
repressive manner. The states have enacted their press gag laws, their 
anti-red flag laws, their laws penalizing the bringing into the state an 
indigent person, their compulsory public school attendance laws, com- 
pulsory flag salute laws for school children, and compulsory oaths for the 
teachers. Practically all such state laws are without merit, and most of 
them are legislative declarations against civil liberties. We the people 
are largely to blame, for our representatives reflect our state of mind. And 
what is that state of mind? It is fear. The report of the American Civil 
Liberties Union for 1949 was entitled In the Shadow of Fear, and about 
the time the report was written, Henry Steele Commager wrote an article 
for the New York Times Magazine (June 26, 1949) entitled “The Real 
Danger—Fear of Ideas.” We are afraid, more fearful than almost any 
other people; certainly more afraid than the peoples of Western Europe 
who have most reason to be afraid. Being frightened, we do what 
frightened people usually do—we do foolish things. We act like people 
in a panic when a house is afire. We carry a pillow downstairs and throw 
a clock out of the window. Anyhow, we must do something. And so 
we decide that children shall be compelled to salute the flag, their 
teachers to take an oath, and that people must be prevented from joining 
certain organizations. 

How many of us believe that Congress would have enacted over the 
President’s veto, and by overwhelming majorities in both Houses, the 
Internal Security Act (commonly called the anti-Communist Act) of 1950, 
had it not been convinced that we the people wanted an anti-Communist 
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law inclusive enough to catch every organization and every individual 
who happened to take the same position Communists take on a particular 
question or issue? In my opinion congressmen were motivated by two fears: 
fear of Communism and fear of the people of the United States, the 
American electorate. As one congressman expressed it, he and his col- 
leagues were “afraid to go home in the dark”; afraid to go to the people 
in a campaign for re-election on the program they had enacted prior to 
the passage of the security bill. Maybe he and others saw in this catch- 
all anti-ccommunist measure “a natural” for popular support. Surely, the 
available evidence indicated that there was the widest popular support 
for the measure, and we must share with Congress the responsibility for 
its enactment. 

Let us examine just one of a number of significant provisions of this 
Internal Security Act of 1950. The first seventeen sections relate primarily 
to the requirement that “Communist-action” and “Communist-front” 
organizations must register. In his veto message (September 22), the Presi- 
dent noted not only that these provisions would probably be unworkable 
and ineffective but also that “they represent a clear and present danger 
to our institutions.” 

“Insofar as the bill would require registration by the Communist 
party itself,” the President wrote, “it does not endanger our traditional 
liberties. However, the application of the registration requirements to so- 
called Communist-front organizations can be the greatest danger to free- 
dom of speech, press, and assembly, since the Alien and Sedition Laws 
of 1798. This danger arises out of the criteria or standards to be applied in 
determining whether an organization is a Communist-front organization.” 

“The bill would permit such a determination,” the President con- 
tinued, “to be based solely upon the extent to which the positions taken 
or advanced by it from time to time on matters of policy do not deviate 
from those of the Communist movement. This provision could easily 
be used to classify as a Communist-front organization any organization 
which is advocating a single policy or objective which is also being urged 
by the Communist party or by a Communist foreign government. In fact, 
this may be the intended result, since the bill defines ‘organization’ to 
include ‘a group of persons permanently or temporarily associated 
together for joint action on any subject or subjects.’ Thus, an organization 
which advocates low-cost housing for sincere humanitarian reasons might 
be classified as a Communist-front organization because the Communists 
regularly exploit slum conditions as one of their fifth-column techniques.” 

It would seem, then, that we and our Congress, in fear, include in a 
measure that contains some excellent provisions other provisions that may 
strike a hard blow at civil liberties. 




















CIVIL LIBERTIES: THE CITIZENS’ BUSINESS 507 

On the whole our executive departments have been more trustworthy 
guardians of our civil liberties than have our legislatures. An outstanding 
example of this executive solicitude was just noted. Other examples are 
readily at hand. I make reference to the appointment by President Tru- 
man of a Committee on Civil Rights, a committee whose outstanding 
and courageous report played a large part in the retirement of one of its 
most distinguished members, Frank P. Graham, from the United States 
Senate. 

During the First World War our executive record on civil liberties 
was bad. This is particularly true of the Department of Justice. In the 
Second World War, however, the record was good with one notable 
exception, namely the evacuation from the Pacific Coast and the holding 
in detention camps of more than one hundred thousand persons of 
Japanese blood, about two-thirds of whom were American citizens. On 
this subject Dr. Morton Grodzins made an exhaustive study, and he 
reported his findings in 1949 in a volume entitled Americans Betrayed. 
His opinions we may accept with reservations, but his fully and carefully 
documented facts should not escape our mind, even if their retention may 
hold the evacuation of the Japanese in our conscience. If the military, the 
top officials of our government, and the Congress honestly believed that 
evacuation was necessary for national defense, that is understandable and 
forgivable; and if we now feel certain that it was not necessary, we should 
take little credit that our hindsight leads to a happier after the fact dis- 
position of the problem than was made by those responsible for our 
defense when so many of our ships lay in the bottom of Pearl Harbor. 
If the decision was brought about in part by race prejudice, by a desire 
to get possession of other men’s property, or to dispose of them as 
competitors, it was shameful. Dr. Grodzin’s book proves all too fully 
that these latter considerations were present in the determination of the 
policy. The Supreme Court (Korematsu v. United States, 323 U. S. 214 
[1944]), held in effect, that the political departments (the President, 
Congress) and I add we, had exclusive responsibility in the matter, that 
the power to wage war carried with it the authority to determine what 
must be done to wage it successfully. We find some comfort in recording 
that the evacuation and the detention were conducted in such a way as to 
avoid imposing intolerable hardships; and as soon as the situation had 
clarified, steps were taken to release loyal Americans of Japanese ancestry. 
The War Relocation Authority is to be particularly commended for its 
work. Furthermore, Congress established a claims commission to adjust 
property losses resulting from the evacuation. But there is no adequate 
compensation for the treatment accorded these Americans in 1942. If at 









508 THE WESTERN POLITICAL QUARTERLY 


any time we might become smug about the manner in which me main- 
tain civil liberties, we should recall the wartime evacuation and detention 
of the Japanese-Americans and wonder - - - and wonder whose turn it 
might be next. 

I have said that with the exception of our treatment of the West 
Coast Japanese our civil liberties record in the Second World War was 
good. At the outbreak of that war the Espionage Act of 1917 and the 
Alien Registration (sedition) Act of 1940 were on the statute books. 
These laws might have been so interpreted as to limit freedom of speech 
and the press as severely as they were during the First World War. The 
Attorney General of the United States, however, forcefully declared that 
he would use the authority and influence of his office to prevent “the 
disgraceful hysteria of witch-hunts, strike breakings, and minority persecu- 
tions” of the First World War (New York Times, editorial, December 17, 
1941). Prosecutions were in order for an individual who urged men not 
to register for the draft, or who industriously circulated defeatist literature 
to the armed forces, or who systematically opposed the sale of war bonds, 
or who harbored enemies of the United States. On the other hand, the 
man who in a moment of irritation loudly complained of his income tax 
bill, or who quietly advised a friend to invest less in war bonds, or who 
at a dinner party said that the Commander-in-Chief of the American 
forces was incompetent and a crook would go free. In other words the 
executive department was interested in prosecuting the real obstructionists, 
not in harrassing perfectly decent and patriotic people who happened to 
have “tempers,” who made indiscreet chance remarks, or who were just 
preposterous, “queer,” or “nutty.” 

If it is suggested that the government should have gone even further 
to preserve our liberties during the last war, the answer is that it went 
further than was altogether pleasing to a large segment of the public. 
Ever so often the citizens of many communities classified as a seditious 
utterance a statement that intelligent law-enforcement officers considered 
only irritating or annoying; and the same citizens often had a strong 
inclination to take action against a “preacher of sedition” that would 
have called down upon them the gravest rebuke from the Attorney 
General or other responsible officials. Citizens who had an itch to serve 
as wartime detectives did well to heed the advice of the Department of 
Justice: that they could serve best by reporting all suspicious cases to 
officers of the law and let the matter rest at that. Last July, when the crisis 
of the Far East was upon us, Mr. J. Edgar Hoover took occasion to repeat 
the same warning and request. Citizens have done their duty, he said, 
when they have reported suspected cases of sabotage or espionage to the 
FBI. We are also grateful to him for telling us what not to do. “Avoid 
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reporting malicious gossip,” he advised. “Do not circulate rumors about 
subversive activities,” he cautioned. And once a report is made to the 
FBI, “do not endeavor to make private investigations,” he urged. Any 
such actions, he concluded, “weaken internal security” (New York Times, 
editorial, July 29, 1950). 

In my preceding remarks I have strongly indicated that the citizen 
should not hold himself blameless when an arm of his government, partic- 
ularly a political arm of it, strikes a blow at civil liberties. I share with 
others the belief that more protest from citizens might have resulted in 
the elimination of some of the objectionable features of the Internal 
Security Act of 1950. Professor Zechariah Chafee, Jr., that distinguished 
authority on free speech, shows that the repressive provisions of the Alien 
Registration Act of 1940 met with comparatively little articulate public 
opposition, only the American Civil Liberties Union and a few labor 
officials appearing to protest against their enactment (Free Speech in the 
United States, [1941 ed.], pp. 442-443). And in contrast to this light 
opposition in 1939 and 1940, Chafee records the broad and successful 
public opposition to the sedition act sponsored by Attorney General 
A. Mitchell Palmer in 1919-1920. 

If it is the citizen’s duty to keep on the alert against possible en- 
croachments upon civil liberties by his government, it is surely his duty 
to restrain his own impulses when he feels the urge to take the law into 
his own hands, or even make one where none exists, and thus deprive 
others of their liberties. How well has he observed this restraint? Often 
well, sometimes badly. I give a few examples of the sort of thing that 
happens in our communities, showing some of us at our worst and others 
of us at our best. 

In September, 1946, after Jehovah’s Witnesses had held a religious 
meeting in a town park in Iowa, the town council passed a resolution 
prohibiting the use of the park for any meeting unless it was approved 
by the council. (This affair is reported by H. H. Votaw in Liberty, 1948, 
fourth quarter, pp. 16-20.) This resolution was probably in violation of 
the freedom of assembly. Jehovah’s Witnesses planned to proceed 
with their scheduled meetings without obtaining permission of the council 
to use the park. Now Sunday afternoons are often dull and here was a 
chance for some excitement, real rough fun, in preventing Jehovah’s 
Witnesses from having a Bible lecture! On Saturday night the inhabitants 
held an anti-Witness mass meeting in the park (whether or not the pro- 
moters of this meeting sought and obtained the consent of the council for 
the use of the park the record does not disclose). At this Saturday night 
meeting the sheriff announced that there would be no meeting of any kind 
in the park on Sunday. But the Witnesses had previously announced that 
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they were coming. To prevent their arrival the sheriff, with the assistance 
of scores of special deputies and some state highway patrolmen, blocked 
the highways and turned back all who approached the town, except a 
doctor and a few other natives. The reason behind such high-handed 
tactics was that if the meeting were held there would be serious trouble, 
trouble that would be caused by the local inhabitants’ attack on Jehovah’s 
Witnesses at their afternoon religious service. 

The townsmen, it would seem, had forgotten that it was the duty of 
the officers of the law to protect the peaceful assembly of Jehovah’s Wit- 
nesses against the unlawful efforts of the local citizenry to disperse it. 
Fortunately, the federal circuit court of appeals took a different view. In 
declaring void the town ordinance in question and otherwise sustaining 
the freedom of assembly, the court quoted with approval from the brief 
filed in Hague v. CIO (307 U.S. 496, 679-680 [1939]) by the Committee 
on the Bill of Rights of the American Bar Association. The quotation is 
in part as follows: 

It is natural that threats of trouble should often accompany meetings on contro- 
versial questions. But meetings may not be suppressed on that account. The practice 
under ordinary conditions in our large cities is for the authorities to arrange with the 
applicants to have the meeting held in a suitable place, and to have enough policemen 
on hand to quell apprehended disturbances. [This is precisely the protection Mayor 
LaGuardia of New York arranged for a Nazi mass meeting in that city prior to the 
Second World War.] To “secure” the rights of free speech and assembly against “abridge- 
ment” it is essential not to yield to threats of disorder. Otherwise these rights of the 
people to meet and of speakers to address the citizens so gathered, could not merely be 


“abridged” but could be destroyed by the action of a small minority of persons hostile 
to the speaker or to the views he would be likely to express. 


We go now to Michigan, to a rural community during the harvest 
season of 1944. Working with his family in the cherry orchards of Oceana 
County, José Davilla, nineteen years of age, came to know Maxine English. 
She seemed to enjoy his songs; they were different. One time he escorted 
her home from the county fair; another time he playfully took her glasses 
away from her. The glasses incident was duly reported by the defenders 
of white womanhood to the sheriff. This officer found José on the main 
street of Hart, and without a warrant he attempted to arrest him. But 
José was hard to subdue, so the sheriff shot and killed him. 

At this time there entered the picture Swift Lathers, the editor of 
the local newspaper, The Mears Newz. The editor not only whimsically 
spelled news with a “z,” but he sported a vivid green shirt and a flam- 
bouyant red necktie, and he boasted of the size of his paper, calling it 
“The Smallest Newspaper in the World” (it consisted of two sheets 5% 
inches by 7% inches). This upstanding American came out with an 
editorial in which he denounced the killing as murder. Immediately the 
sheriff swore out a complaint charging Swift Lathers with criminal libel. 
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To his arrest Lathers swiftly responded with more editorials denouncing 
the high-handed action in Davilla’s case and cited other abuses which 
Mexican laborers had long suffered in Michigan. 

“Do I stand alone facing the sullen crowd?” the editor asked. “I 
have stood there before. I am that way. I would rather stand up against 
the whole world to defend the underdog than sit on the plush chairs of 
the aggressors. I know that somewhere there is a tear for José Davilla. 
Short days ago he worked and sang among us, felt dawn and saw sunset’s 
glow. A few more days and his lingering countrymen will go back to the 
border. But that pool of blood on the sidewalk of Hart will not wash 
away” (This story is told in the New Republic, December 2, 1944, p. 687). 

Any one of us could find instances of this kind in the history, even 
in the recent history, of our own state, occasions on which citizens acting 
entirely on their own or in militant support of repressive and ignorant 
authority, have deprived other persons of their civil rights. In like manner, 
we can supply examples of those happy occasions on which other citizens 
came forward and prevented or righted the wrong. Viewing the operation 
of civil liberties in the main I must regretfully conclude that citizens in 
general are all too ready to deny them. Too many relatively good citizens 
seem to take the position that civil liberties were not designed for fuss- 
budgets, crack-brains, and radicals. Such an assumption is a major heresy 
born of thoughtlessness. The very opposite is true. Ordinary conventional 
people, following majority opinions and practices, have little need of 
civil liberties. Minorities must have them, must use them. Such persons 
as the doorbell ringing, phonograph playing Watch Tower salesmen may 
be a minor nuisance, but in exercising their liberties of religion, speech, 
and assembly they are expanding and developing those liberties not only 
for themselves but also for all others (see E. F. Waite, “The Debt of 
Constitutional Law to Jehovah’s Witnesses,” 28 Minnesota Law Review, 
209 [1944]). It is the imperative duty of the satisfied and too complacent 
majority to insist upon rights for the troublesome minorities. The main- 
tenance of civil liberties is the citizen’s business. 
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HE SO-CALLED Acheson Plan, which is contained in a proposal 
submitted to the United Nations General Assembly by the United 
States, Great Britain, France, Canada, Uruguay, the Philippines and 
Turkey, was adopted by the General Assembly on November 3, 1950. 
It aims at “Uniting for Peace.” The main provisions of the resolution 
adopted by the General Assembly are: 




































1. “If the Security Council, because of lack of unanimity of the permanent members, 
fails to exercise its primary responsibility for the maintenance of international peace 
and security in any case where there appears to be a threat to the peace, breach of 
the peace, or act of aggression, the General Assembly shall consider the matter imme- 
diately with a view to making appropriate recommendations to Members for collective 
measures, including in the case of a breach of the peace or act of aggression the use 
of armed force when necessary, to maintain or restore international peace and 
security”; 


2. The General Assembly “recommends to the Members of the United Nations that 
each Member maintain within its national armed forces elements so trained, organized 
and equipped that they could promptly be made available, in accordance with their 
respective constitutional processes, for service as a United Nations unit or units, upon 
recommendation by the Security Council or General Assembly, without prejudice to 
the use of such elements in the exercise of the right of individual or collective self- 
defense recognized in Article 51 of the Charter”; 


3. The General Assembly “establishes a Peace Observation Commission, which for the 
calendar years 1951 and 1952 shall be composed of 14 Members . . . and which could 
observe and report on the situation in any area where there exists international tension 
the continuance of which is likely to endanger the maintenance of international peace 
and security”; 


4. The General Assembly “establishes a Collective Measures Committee consisting of 
14 Members . . . and directs the Committee, in consultation with the Secretary- 
General and with Member States as the Committee finds appropriate, to study and 
make a report to the Security Council and the General Assembly, not later than 
September 1, 1951, on methods . . . which might be used to maintain and strengthen 
international peace and security in accordance with the Purposes and Principles of 
the Charter, taking account of collective self-defense and regional arrangements 
(Articles 51 and 52 of the Charter).” 

This paper proposes to examine only points one and two of the 
Acheson Plan with respect to the question as to whether or not they are 
consistent with the Charter of the United Nations. A legal, not a political, 
analysis of these essential provisions of the resolution carried by the 
General Assembly is intended. 

Before attempting this analysis, it appears necessary to make some 
preliminary remarks in order to avoid misunderstandings. The legal anal- 
ysis of a document is by its very nature technical and has nothing to do 


*The Western Political Quarterly publishes this article as a document written by a leading international 
jurist without associating or disassociating itself with the serious criticism of United States official 
policies implied in parts of Professor Kelsen’s interpretation. 
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with a moral or political evaluation of its object. The purpose of such 
an analysis is in the first place to examine whether the provisions con- 
tained in the document are constitutional, that is to say, whether they 
are consistent with the basic law under which they are issued or under 
which they are to be issued. Moreover, the examination of the constitu- 
tionality of the Acheson Plan implies necessarily an interpretation of the 
Charter of the United Nations. This writer does not intend to present 
one specific view as “the” right, that is, the only correct interpretation. 
A legal instrument, such as the constitution of a state or of an inter- 
national community, allows very often not one but two, and sometimes 
more interpretations which may be highly contradictory. The task of a 
scientific commentator is to show the possible interpretations, but not to 
choose between the possible interpretations and to prefer the one to the 
other. This selection is the exclusive right of the legal authority authorized 
by the law to apply and consequently to interpret in an authentic manner 
the instrument concerned. The choice between two possible interpretations 
is always based on a political value judgment.' This more objective 
approach does not prevent a commentator from preferring politically for 
his person one interpretation to another. However, such an attitude 
would be of little use if the legal authority should actually prefer another 
interpretation, and if the commentator is obliged to admit that the official 
interpretation is legally as possible as the one he prefers. This is particularly 
true when the interpretation adopted by the legal authority has gained the 
force of law. 


I 


The first question is whether the Charter of the United Nations 
authorizes the General Assembly to recommend to Members the use of 
armed force. The competence of the General Assembly is determined in a 
general way by Article 10 of the Charter, which reads as follows: 


The General Assembly may discuss any questions or any matters within the scope 
of the present Charter or relating to the powers and functions of any organs provided 
for in the present Charter, and except as provided in Article 12, may make recommenda- 
tions to the Members of the United Nations or to the Security Council or to both on 
any such questions or matters. 

Nothing in the Dumbarton Oaks Proposals corresponds with this 
Article which was inserted in the Charter at the San Francisco Conference. 
There was some disagreement with respect to the content of this Article, 
which originally stipulated that the “General Assembly may discuss any 
questions . . . within the sphere of international relations . . .,” but later 
was accepted in its present form according to which the “General 
Assembly may discuss any questions . . . within the scope of the present 


1 Compare Hans Kelsen, The Law of the United Nations (London: Stevens and Sons, 1950), pp. xiii ff. 
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Charter.” This restriction of competence had the purpose to eliminate 
from the power of the General Assembly discussion of, and recommenda- 
tions on matters which — although within the sphere of international 
relations — are within the domestic jurisdiction of the states.2 The 
Charter, in Article 2, par. 7, excludes intervention by the United Nations 
in matters which are essentially within the jurisdiction of any state, 
except for preventive or enforcement action under Chapter VII. Hence, 
matters of domestic jurisdiction are not completely outside the scope 
of the Charter. 

It follows from the foregoing that the intention to restrict the com- 
petence of the General Assembly by the wording “within the scope of the 
Charter” can be realized only if Article 10 is interpreted to mean that 
the General Assembly is not competent to deal with matters of domestic 
jurisdiction, even when preventive or enforcement action is necessary. 
But this cannot be deduced from the actual wording of Article 10. If it 
was the intention of the framers of the Charter to exclude from the com- 
petence of the General Assembly the power to discuss and make recom- 
mendations on matters of domestic jurisdiction, their intention is not 
expressed in the language of Article 10. 

Article 10 imposes only one restriction on the power of the General 
Assembly to make recommendations when referring expressly to Article 12 
which reads as follows: 

1. While the Security Council is exercising in respect of any dispute or situation the 
functions assigned to it in the present Charter, the General Assembly shall not make 


any recommendation with regard to that dispute or situation unless the Security 
Council so requests. 


2. The Secretary-General, with the consent of the Security Council, shall notify the 
General Assembly at each session of any matters relative to the maintenance of inter- 
national peace and security which are being dealt with by the Security Council and 
shall similarly notify the General Assembly, or the Members of the United Nations if 
the General Assembly is not in session, immediately the Security Council ceases to 
deal with such matters. 


It may be doubtful in a concrete case whether the Security Council 
has ceased to deal with a matter, especially whether it is possible to 
assume that the Security Council has ceased to deal with a matter when, 
because of lack of unanimity of the permanent members, no decision 
concerning the matter could be reached. But this question is not directly 
involved in the problem of the constitutionality of the resolution “Uniting 
for Peace.” 


2 A statement made by the Australian delegate during the tenth meeting of the Executive Committee of 
the United Nations Conference on International Organization (UNCIO, Doc. 1108/EX/28, Docu- 
ments, Vol. V, p. 535) indicates that the wording ‘“‘within the scope of the present Charter” was 
adopted ‘‘to meet the objections of the Soviet Union that the paragraph in its present form 

[within the sphere of international relations] might permit action or recommendations by the 

General Assembly on matters of domestic concern or jurisdiction.” 
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Article 10 does not restrict the contents of the recommendations the 
General Assembly may make on questions which are within the scope of 
the Charter. The main recommendation which the General Assembly 
shall make according to the resolution “Uniting for Peace,” that is the 
recommendation to Members to use armed force to maintain or restore 
international peace and security, is certainly a recommendation on a ques- 
tion within the scope of the Charter. 

However, the competence of the General Assembly is determined 
not only by Article 10, but also by Article 11 of the Charter, which pro- 
vides in paragraph 2: 

The General Assembly may discuss any questions relating to the maintenance of 
international peace and security brought before it by any Member of the United Nations, 
or by the Security Council, or by a state which is not a Member of the United Nations 
in accordance with Article 35, paragraph 2, and, except as provided in Article 12, may 


make recommendations with regard to any such questions to the state or states concerned 
or to the Security Council or to both. 


The scope of the recommendations which the General Assembly 
may make in accordance with this sentence of Article 11, par. 2, is not 
exactly identical with that of the recommendations which the General 
Assembly may make in accordance with Article 10. Article 10 provides 
for recommendations on all questions within the scope of the Charter. 
Article 11, par. 2, stipulates that recommendations relating only to the 
maintenance of international peace and security may be made. Under 
Article 10, recommendations may be made “to the Members of the United 
Nations or to the Security Council or to both.” Article 11, par. 2, 
permits recommendations to the “state or states concerned or to the 
Security Council or to both.” 

The first difference is of no importance in our case since the recom- 
mendations to be made under the resolution “Uniting for Peace” relate to 
the maintenance of international peace and security. Such recommend- 
ations concern matters within the scope of the Charter. In this respect, 
Article 10 covers Article 11, par. 2. This is not the case with regard to the 
second difference. Under Article 11, par. 2, the General Assembly 
may make recommendations to states, whether or not they are Members 
of the United Nations, provided the question on which the General 
Assembly makes the recommendation concerns them; under Article 10, 
the General Assembly may make recommendations only to Members. In 
this respect the power of the General Assembly to make recommendations 
under Article 11, is wider than its power under Article 10. However, this 
difference is of no importance since the resolution “Uniting for Peace” 
authorizes the General Assembly only to make recommendations to Mem- 
bers. Insofar the resolution is in conformity with Article 10 as well as 
with Article 11. 
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However, the second sentence of Article 11, par. 2, also provides: 
“Any such question on which action is necessary shall be referred by the 
General Assembly to the Security Council either before or after discus- 
sion.” It is difficult to understand how the General Assembly can refer a 
question “on which action is necessary” to the Security Council before 
having discussed the question. But the provision that the General 
Assembly shall refer such a question “either before or after discussion” 
to the Security Council can hardly be interpreted in another way than 
that the General Assembly shall not make a recommendation on such 
a question. Doubtful is only the meaning of the term “action.” It may 
be understood in a wide sense, comprising any kind of action, e.g., also 
a recommendation. In this sense, the term “action” is, e.g., used in 
Article 37, where the words “to take action under Article 36” mean: 
make a recommendation of appropriate means for the settlement of a 
dispute. If also recommendations were to be understood under the term 
“action,” the General Assembly could make no recommendations at all. 
This would mean that Article 11, par. 2, would deprive the General 
Assembly of the most important function conferred upon it by the same 
Article and by other Articles of the Charter. Hence it is hardly possible 
to interpret the term “action” in Article 11 in an extensive way. In order 
to avoid absurd consequences, the term must be interpreted in a restrictive 
way, which may mean: enforcement action, i.e., any use of force, especially 
any use of armed force. If the General Assembly is of the opinion that 
in a question under its consideration the use of armed force is necessary, 
it must refer this question to the Security Council without making a 
recommendation on that question. This was probably the intention of the 
framers of the Charter. However, the wording of Article 11, par. 2, 
does not exclude another interpretation. “Action” may not mean any 
kind of enforcement action, but only enforcement action to be taken by 
the Security Council under Chapter VII (Arts. 39, 41, or 42); and, con- 
sequently, Article 11, par. 2, might be interpreted as follows: If the 
General Assembly thinks it necessary that the Security Council take 
enforcement action under Articles 39, 41, or 42, it shall refer the question 
to the Security Council; but the General Assembly is not bound to do so 
if it deems that another enforcement action is necessary, e.g., an enforce- 
ment action involving the use of armed force by Members of the United 
Nations on the recommendation by the General Assembly. 

This interpretation, although not excluded by the wording of the 
Charter, is not very plausible since it is already difficult to restrict the 
meaning of the term “action” to refer only to “any enforcement action 
whatever,” and since it is even more difficult to restrict the meaning of 
this term by excluding from it every enforcement action taken in any 
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other way than by the Security Council under Chapter VII. If such a 
specific and far-reaching restriction of the meaning of the term “action” 
had been intended, it is probable that the framers of the Charter would 
have expressed their intention in some way or another, and would not 
have chosen the simple word “action.” However, since a restrictive inter- 
pretation of the term is necessary anyway, a more restrictive interpretation 
than the one according to which “action” means any enforcement action 
whatever is not excluded.* If this interpretation is accepted, Article 11, 
par. 2, does not prohibit the General Assembly from recommending to 
Members the use of armed force. But if the other interpretation is ac- 
cepted, according to which “action” under Article 11, par. 2, means any 
enforcement action whatever, the provision of this Article may be con- 
sidered as constituting a restriction of the competence of the General 
Assembly, generally established by Article 10, to make recommendations 
of any kind on all questions within the scope of the Charter. 

The interpretation of Article 11, par. 2, according to which the 
General Assembly shall refer any question on which action is necessary 
to the Security Council without making recommendations on such a 
question is doubtful in view of Article 11, par. 4, which stipulates: 
“The powers of the General Assembly set forth in this Article [Art. 11] 
shall not limit the general scope of Article 10.” The wording of this 
provision is rather strange. If Article 1l—as this provision says—does set 
forth powers of the General Assembly, it can only be additional 
powers, powers set forth in addition to those provided for under Article 10. 
If so, the powers set forth in Article 11 could not limit—they could only 
extend—the general scope of Article 10. As pointed out, this indeed is 
the case with respect to the first sentence of Article 11, par. 2, authorizing 
the General Assembly to make recommendations not only—as under 
Article 10—to Members but also to non-Members. However, the second 
sentence of Article 11, par. 2, according to the most plausible interpreta- 
tion, restricts the powers of the General Assembly set forth in Article 10. 
Taken literally, paragraph 4 of Article 11 is meaningless. But it might 
be interpreted to mean: The provisions of Article 11 (not the powers set 
forth in Article 11) shall not restrict the scope of Article 10. If this 
is supposed to be the meaning of paragraph 4, none of the other provisions 
of Article 11 can restrict the competence of the General Assembly as 
stipulated in Article 10. Then, the provision of Article 11, par. 2, accord- 
ing to which the General Assembly shall refer all questions on which 


3 This interpretation was suggested by the Canadian delegate at the 358th meeting of the First Committee 
of the General Assembly during the discussion of the proposed “United Action for Peace.” He 
stated: “The action referred to in Art. 11, par. 2, was that which the Security Council could take 
under the chapter of the Charter which defined its functions. That action was not, therefore, 

to be confused with the recommendations which the Assembly was empowered to make to Member 

States under the provisions of the same Art. 11, par. 2.” 
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action is necessary to the Security Council, insofar as it is interpreted to 
restrict the competence of the General Assembly established in Article 10, 
is to be considered as non-valid. The contrary interpretation is by no 
means excluded. It may be argued: Since it is not possible to consider 
as non-existent a clear provision of the Charter—such as the provision 
that the General Assembly shall refer all questions on which action 
(meaning any enforcement action whatever) is necessary to the Security 
Council—Article 10 must be interpreted as being restricted by that pro- 
vision; and Article 11, par. 4, which, taken literally, is meaningless, must 
be considered as non-applicable. 

If, according to a certain interpretation, one and the same legal 
instrument contains two contradictory provisions, as in the case of Article 
11, par. 2, and Article 11, par. 4, then it is always possible to interpret the 
one as abolished by the other, or vice versa. If one and the same legal 
instrument contains two partly contradictory provisions, such as Article 10 
and Article 11, par. 2, it is always possible to interpret the one as restricted 
by the other, or vice versa. Even if Article 11, par. 4, did not exist, it would 
be possible to maintain that Article 10 permits the General Assembly to 
recommend the use of armed force although Article 11, par. 2, prohibits 
the General Assembly from making such a recommendation. Hence it 
is possible to interpret Article 10 as restricted by Article 11, or to interpret 
Article 11 as restricted by Article 10. 

The interpretation according to which the competence of the General 
Assembly set forth in Article 10 is restricted by the second sentence of 
Article 11, par. 2, may be supported by the Report to the President on 
the Results of the San Francisco Conference, which was made by the 
Secretary of State of the United States. The Report is highly indicative 
of the intentions of those who framed the Charter. For, among them, the 
United States played the most important role. In this Report, the provision 
of Article 11, par. 2, that any question on which action is necessary shall 
be referred by the General Assembly to the Security Council, is not con- 
sidered to be invalidated or in some way restricted by the provision of 
Article 11, par. 4, or by the wording of Article 10. The Report twice refers 
to the provision of Article 11, par. 2. It states (p. 62) that the General 
Assembly “must” refer questions on which action is necessary to the 
Security Council, and the Report speaks of the “responsibility” of the 
General Assembly to refer such questions to the Security Council. That 
“action” means any enforcement action whatever, especially enforcement 
action involving the use of armed force, results from the fact that the 
Report (p. 14) characterizes the General Assembly as “a forum for dis- 















*Report to the President on the Results of the San Francisco Conference by the Secretary of Stat 
(Department of State. Publication 2349. Conference Series 71. Washington, 1945.) 
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cussion and debate,” in contradistinction to the Security Council which 
is characterized as “an enforcement agency”; it follows also from the 
emphasis with which the Report states that the General Assembly “cannot 
invade the functions which have been specifically assigned in security 
matters to the Security Council” (p. 65). 

The same interpretation of Article 11, par. 2, in relation to Article 10 
has been advocated by the representative of the Department of State in 
the Hearings before the Committee on Foreign Relations, United States 
Senate, on the Charter of the United Nations, July 9-13, 1945.5 The 
representative of the Department of State declared before the Committee 
that “those who worked on the Dumbarton Oaks document and those 
who worked on the same subject in San Francisco were definitely of the 
opinion that experience had shown that it was well to separate the func- 
tions” of the General Assembly from those of the Security Council (p. 
243) in contradistinction to the covenant of the League of Nations which 
conferred upon the Assembly and the Council the same functions. Among 
the functions of the Security Council, but not among those of the General 
Assembly, he mentioned: “removing threats to the peace” and “sup- 
pressing breaches of the peace” (p. 243). As to Article 11, the representa- 
tive of the Department of State declared: 

In its [the General Assembly’s] activities with regard to such questions [relating to 
the maintenance of international peace and security] there are two limitations imposed 
on the General Assembly. One is that since primary responsibility for action with respect 
to the maintenance of international peace and security is placed in the Security Council, 
the Assembly, when it deals with a question on which action might be necessary, should 
refer this question to the Security Council either before or after its own discussion 


of it (p. 246). 


The representative did not say that “action” meant only a specific enforce- 
ment action, that it meant not any enforcement action whatever. On the 
contrary. He emphasized that “the right of the Assembly to discuss, con- 
sider, and debate any question relating to the maintenance of international 
peace and security is absolute”; but he did not say the same concerning 
the right of the General Assembly to make recommendations.® 


5 The Hearings were published by the United States Government Printing Office, Washington, 1945. 


®It is characteristic that in the discussion of Article 10 at the San Francisco Conference, and especially 
in the discussion of the formula “‘within the scope of the present Charter,’’ emphasis was laid 
almost exclusively on the right of the General Assembly to “‘discuss’’ matters. Thus, e.g., at the 
4th meeting of Commission II (UNCIO Doc. 1151, II/7, Documents, Vol. VIII, p. 208) the 
Australian delegate declared: “The text that is now put before the Commission means, in our 
view, the clear right of the Assembly to discuss any question or any matter within the scope of 
this Charter. That scope will include every aspect of the Charter, everything contained in it and 
everything covered by it. It will include the Preamble of the Charter, the great purposes and 
principles embodied in it, the activities of all its organs; and the right of discussion will be free 
and untrammelled and will range over that tremendous area.”” It is in this connection that the 
Australian delegate referred to the General Assembly as the “Town Meeting of the United Nations 
of the World.” It is true that he said in his speech also: “There is no limit on the power of 
recommendation save the one mentioned in the text of Art. 10.”” But he probably would not have 
denied the limitation established by Article 11, par. 2, if his attention had been called to this 
provision. 
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However, none of these arguments in favor of one interpretation 
can absolutely exclude the other given above. In view of the wording of 
the Charter, both interpretations are possible, in spite of the fact that they 
are contradictory. 


II 


The problem pertaining to the power of the General Assembly to 
recommend to Members of the United Nations the use of armed force 
is not only connected with the answer given to the question: is the General 
Assembly bound by Article 11, par. 2, to refer to the Security Council any 
question on which action is necessary without making recommendations 
on such questions, or—to put the question differently—what is the relation 
between Article 10 and Article 11. The problem is connected also with 
the question: what is the relationship between Article 10 and Article 2, 
par. 4, which imposes upon the Members the obligation to refrain in their 
international relations from the use of force in a manner inconsistent 
with the Purposes of the United Nations. 

One of the most important Purposes of the United Nations, laid down 
in Article 1, par. 1, of the Charter, is “to take effective collective measures 
for the prevention and removal of threats to the peace, and for the 
suppression of acts of aggression or other breaches of the peace.” By 
“effective collective measures” may be understood those which the Charter 
provides in Chapter VII, that is to say enforcement measures to be taken 
by the Security Council under Articles 39, 41, and 42. In other words, 
the Charter may be interpreted to allow the use of force only as a collec- 
tive action, which. means an action of the United Nations to be taken 
solely by the Security Council. 

It may be doubtful whether the “effective collective measures” men- 
tioned in Article 1, par. 1, refer only to the measures taken by the Security 
Council under Articles 41 and 42, that is to say, enforcement measures 
involving or not involving the use of armed force, or also to recommend- 
ations made under Article 39 by the Security Council to use force. It 
may be argued that Article 39 distinguishes between recommendations 
and enforcement measures, and that the term “recommendations” refers 
only to measures for the pacific settlement of disputes. On the basis of 
this interpretation, only the Security Council itself can take enforcement 
measures. Consequently, the Security Council cannot recommend enforce- 
ment measures to be taken by the Members, that is to say, it cannot 
recommend to Members the use of force. Force can be used only and 
solely by the Security Council under Articles 41 and 42. However, the 
wording of Article 39 certainly does not exclude another interpretation 
according to which the Security Council may recommend to Members the 
use of armed force (as the Security Council actually did in the Korean 
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affair). If such a recommendation is to be considered an “effective collec- 
tive measure” within the meaning of Article 1, par. 1, it must be inter- 
preted as a measure taken by the Security Council for the maintenance or 
restoration of international peace and security. 

To maintain or restore peace by the use of force is a function con- 
ferred by the Charter upon the United Nations Organization as a collective 
body. The Charter does not establish—as it seems to be assumed in the 
preamble to the resolution of the General Assembly “Uniting for Peace” — 
an obligation of the individual Members to maintain or restore inter- 
national peace and security.’ In all Articles of the Charter referring to the 
maintenance or restoration of international peace and security this function 
is dealt with as a task to be fulfilled by the Organization. It is only in 
Article 73 (c), that international peace and security is mentioned in con- 
nection with an obligation of Members having responsibilities for the 
administration of non-self-governing territories. However, the obligation 
under this Article is not to maintain or restore peace, but to “further” 
international peace and security. If the “basic objectives” of the trusteeship 
system, laid down in Article 76, constitute obligations of the Members 
acting under the trusteeship system, then Article 76 (a) too, establishes 
an obligation of these Members to “further”—not to maintain or restore— 
international peace and security. 

If the “effective collective measures” provided for in Article 1, par. 1, 
refer only to measures to be taken exclusively by the Security Council 
under Chapter VII, then the General Assembly is not authorized to recom- 
mend to Members the use of armed force. For such a use of force would 
constitute a violation of Article 2, par. 4, since it would be a use of force 
inconsistent with the Purposes of the United Nations. Obviously, the 
General Assembly cannot recommend to Members the violation of their 
obligation under Article 2, par. 4. This interpretation is consistent with 
the provision of Article 11, par. 2, if interpreted to stipulate that the 
General Assembly, without making a recommendation to use force, shall 
refer to the Security Council any question relating to the maintenance of 
peace on which action is nmecessary—action meaning any enforcement 
action whatever that constitutes the use of force. 

The view that the General Assembly is not competent to recommend 
to Members measures involving the use of force, and especially involving 
the use of armed force, is also consistent with the wording of Article 14, 
which is the only provision of the Charter referring to “measures” to be 
recommended by the General Assembly. Article 14 reads as follows: 


7 A passage in the preamble reads as follows: “Conscious that failure of the Security Council to discharge 
its responsibilities on behalf of all the Member States, particularly those referred to in the two 
preceding paragraphs [i.e., the members of the Security Council] does not relieve Member States 
of their obligations or the United Nations of its responsibility under the Charter to maintain 
international peace and security.’ (Italics added.) 
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Subject to the provisions of Article 12, the General Assembly may recommend 
measures for the peaceful adjustment of any situation, regardless of origin, which it 
deems likely to impair the general welfare or friendly relations among nations, including 
situations resulting from a violation of the provisions of the present Charter setting forth 
the Purposes and Principles of the United Nations. 


This article may be interpreted to mean that the only “measures” 
that the General Assembly is competent to recommend are “measures 
for the peaceful adjustment” of situations, even if the situation results 
from a violation of Articles 1 or 2 of the Charter; and the situation to 
which the recommendation provided for in Section A, paragraph 1, of the 
Resolution “Uniting for Peace” refers, namely, “breach of the peace and 
act of aggression,” constitutes certainly a violation of Article 2, para- 
graph 4: illegal use of force. 

The interpretation according to which the “effective collective mea- 
sures” referred to in Article 1, par. 1, are enforcement measures to be 
taken only by the Security Council, and only under Article 39, may be 
supported by the fact that in Article 24, “in order to ensure prompt and 
effective action by the United Nations,” the Charter confers upon the 
Security Council “primary responsibility for the maintenance of inter- 
national peace and security.” This provision may be interpreted to mean 
that a “prompt and effective action by the United Nations,” that is an 
action of the United Nations as an “effective collective measure,” can be 
taken only by the Security Council. This interpretation may be further 
supported by the fact that Article 1, par. 1, specifies these “effective collec- 
tive measures” as to be taken “for the prevention and removal of threats 
to the peace, and for the suppression of acts of aggression or other breaches 
of the peace,” and that the determination of “the existence of any threat 
to the peace, breach of the peace, or act of aggression” is a function con- 
ferred in Article 39 solely upon the Security Council, and not upon any 
other organ of the United Nations, especially not upon the General 
Assembly. 

However, the wording of the provisions under consideration does not 
exclude the interpretation that the term “effective collective measures” 
may also refer to measures recommended by the General Assembly. This 
interpretation may be supported by the fact that the Charter, in Article 24, 
chooses the wording “primary,” not exclusive, responsibility with reference 
to the Security Council. Hence the construction is not excluded that the 
General Assembly may assume a secondary responsibility for the main- 
tenance of international peace and security in order to ensure prompt and 
effective action by the United Nations within its competence determined 
by Articles 10 and 11. Then, a recommendation made by the General 
Assembly to Members to use force could not be considered as a recom- 


mendation of the use of force inconsistent with the Purposes of the 
United Nations. 
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If this interpretation is accepted, it is important to determine the con- 
ditions under which the General Assembly may assume the responsibility 
for the maintenance of international peace and security through prompt 
and effective action. The answer might be that such a condition arises 
if the Security Council is not able to fulfill the function for which it is 
primarily responsible. This interpretation, however, meets with a serious 
difficulty in view of Article 106 which, under the heading “Transitional 
Security Arrangements,” reads as follows: 


Pending the coming into force of such special agreements referred to in Article 43 
as in the opinion of the Security Council enable it to begin the exercise of its responsi- 
bilities under Article 42, the parties to the Four-Nation Declaration, signed at Moscow, 
October 30, 1943, and France, shall, in accordance with the provisions of paragraph 5 
of that Declaration, consult with one another and as occasion requires with other Mem- 
bers of the United Nations with a view to such joint action on behalf of the Organization 
as may be necessary for the purpose of maintaining international peace and security. 


Article 106 may be interpreted to mean that as long as the Security 
Council cannot take enforcement measures involving the use of armed 
force because it has not yet at its disposal the armed forces referred to 
in Article 43, the only “effective collective measure” or “prompt and 
effective action by the United Nations” involving the use of armed force 
that can be taken as an action “on behalf of the Organization,” is the 
“joint action” provided in Article 106, and not an action recommended 
by the General Assembly. The phrase “Pending the coming into 
force .. .,” taken literally, means a certain period of time, not a certain 
condition. During this period of time, the use of armed force by the 
United Nations shall be possible only through the “joint action” of the 
five Great Powers. Since the special agreements referred to in Article 106 
are not yet in force, the General Assembly has not, or at least not yet, 
the power to recommend an enforcement action involving the use of 
armed force different from the joint action stipulated in Article 106. But 
Article 106 might be interpreted to mean: Only if the Security Council 
cannot take enforcement measures involving the use of armed force 
because it has not yet at its disposal the armed forces referred to in 
Article 106, and only under this condition, shall the “joint action” take 
place. Then, another enforcement action may be taken if the Security 
Council cannot act on account of some other reason, for instance because 
its action is blocked by the exercise of the veto right. If this interpretation 
is accepted, it might be argued: Since Article 106 provides for “joint 
action” only if the Security Council cannot take enforcement measures 
involving the use of armed force because it has not yet at its disposal the 
armed forces referred to in Article 43—and not because the Security 
Council is unable to act on account of the exercise of the veto right— 
the secondary responsibility of the General Assembly for the maintenance 
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of international peace and security through prompt and effective action 
comes into play whenever the Security Council cannot act because of the 
exercise of the veto right. Indeed, the Acheson Plan provides that the 
General Assembly shall recommend the use of armed force only “if 
the Security Council because of lack of unanimity of the permanent 
members fails to exercise its primary responsibility for the maintenance 
of international peace and security.” This stipulation is consistent with 
Article 106 only if this Article, in contradiction to. its wording, is inter- 
preted to provide joint action not for a definite period of time, but only 
under a definite condition. 

Whatever interpretation of Article 106 may be accepted, the restric- 
tion laid down in it does not appear in Article 10, which does not refer 
to Article 106. Hence the interpretation is not excluded that Article 10 
is not restricted by Article 106, but that Article 106 is restricted by 
Article 10. This construction permits the argument that the power of the 
General Assembly to recommend the use of armed force can be based 
only on Article 10 of the Charter, and that the only restriction contained 
in this Article provides that the General Assembly shall not make any 
recommendation with regard to a dispute or situation while the Security 
Council is exercising in respect of that dispute or situation the functions 
assigned to it in the Charter. If the General Assembly has the power 
to recommend the use of armed force at all, it may make such a recom- 
mendation, provided the Security Council has ceased to deal with the 
matter concerned even if the Security Council does not fail to exercise its 
primary responsibility for the maintenance of international peace and 
security because of lack of unanimity of the permanent Members, and 
even if the Security Council has decided that in a certain matter no 
threat to the peace, breach of the peace, or act of aggression exists, or 
that no enforcement measure is necessary, and consequently even if the 
Security Council has recommended only specific means of pacific settle- 
ment. The interpretation according to which the General Assembly has 
the power to recommend the use of armed force may lead to serious 
conflicts between the General Assembly and the Security Council in 
security matters. 


Ill 


The resolution “Uniting for Peace” provides that the General 
Assembly shall recommend the use of armed force only “in the case 
of a breach of the peace or act of aggression.” Hence, in order to 
recommend the use of armed force the General Assembly must determine 
the existence of a breach of the peace or act of aggression. Now, 
the question arises whether the Generel Assembly has the power to 
determine the existence of a breach of the peace or act of aggression. 
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Article 39 of the Charter confers this power only on the Security Council 
by providing that “the Security Council shall determine the existence of 
any threat to the peace, breach of the peace, or act of aggression . . ..” 
No Article of the Charter confers upon the General Assembly such 
power. However, Article 10 does not provide that the General Assembly 
may make recommendations on questions within the scope of the Charter 
only if there exists a definite situation. The power of the General Assem- 
bly to make recommendations — in contradistinction to the power of the 
Security Council to make recommendations or take enforcement action 
under Article 39 — is not conditioned by the existence of a threat to the 
peace, breach of the peace or act of aggression. Hence, in order to make 
a recommendation to use armed force, the General Assembly under the 
Charter need not determine the existence of a breach of the peace or act 
of aggression. If the General Assembly has the power to recommend the 
use of armed force at all, it may make such recommendation whenever 
it considers such recommendation appropriate. No previous determination 
of the existence of a breach of the peace or act of aggression is required. 
In order to avoid the objection that the Charter authorizes only the Secur- 
ity Council, and not the General Assembly, to determine the existence 
of a breach of the peace or act of aggression, any reference to these circum- 
stances should have been omitted in the text of the resolution “Uniting 
for Peace.” It would have been better to formulate Section A, par. 1, of 
the resolution as follows: 

The General Assembly resolves that if the Security Council, because of lack of 
unanimity of the permanent members, fails to exercise its primary responsibility for the 
maintenance of international peace and security, the General Assembly shall consider 
the matter immediately with a view to making appropriate recommendations to Members 


for collective measures, including, when the General Assembly finds it appropriate, the 
use of armed force to maintain or restore international peace and security. 


IV 


The resolution of the General Assembly “Uniting for Peace” pro- 
vides in Section C, par. 8, “that each Member maintain within its national 
armed forces elements so trained, organized and equipped that they could 
promptly be made available, in accordance with their respective constitu- 
tional processes, for service as a United Nations unit or units, upon recom- 
mendation by the Security Council or the General Assembly. . . .” The 
question shall be examined whether the General Assembly has under the 
Charter the power to make this recommendation to the Members of the 
United Nations. It might be argued that the General Assembly is not 
authorized by the Charter to make such a recommendation, because the 
Charter regulates the matter to which this recommendation refers in a 
totally different way. The Charter provides in Article 43 that “all Mem- 
bers of the United Nations, in order to contribute to the maintenance 
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of international peace and security” shall make available “to the Security 
Council”—and not to the General Assembly—armed forces in accordance 
with “special agreements,” concluded between the United Nations rep- 
resented by the Security Council and the Members concerned. It might 
be argued that the Charter does not authorize the General Assembly to 
substitute any other method for this way of organizing an armed force 
of the United Nations. This interpretation probably corresponds to the 
intentions of the framers of the Charter who, as the Report to the President 
states, considered the Security Council as the only “enforcement agency” 
of the United Nations. Again, the wording of the Charter does not 
exclude an interpretation which does not correspond to this intention. If 
an interpretation of the Charter is possible according to which the General 
Assembly may recommend to Members the use of armed force, it can 
hardly be denied that the General Assembly may also recommend to the 
Members to maintain within their national armed forces elements avail- 
able for carrying out the recommendation of the General Assembly to use 
armed force. 

According to the resolution “Uniting for Peace,” the General Assem- 
bly recommends to the Members that each Member maintain elements 
of its armed forces that could be “made available . . . for service 
as a United Nations unit or units, upon recommendation by the Security 
Council or the General Assembly.” In contradistinction to the provision 
of Article 43, according to which the contingents of the Members’ 
armed forces shall be made “available to the Security Council,” it is 
not said to whom these elements shall be made available. The wording 
of the resolution does not prevent the General Assembly from recom- 
mending to the Members that the “elements” of their armed forces be made 
available to the General Assembly. But the General Assembly can dispose 
of these elements only by recommendations, that is to say, the General 
Assembly may recommend to the Members to use these elements in a 
certain way, especially against a definite state. Hence it may be doubted 
whether these elements of the armed forces may properly be called a 
“United Nations unit,” or “United Nations units,” even if the Assembly 
would recommend to the Members to make these elements available to 
a unified command under a definite Member and request that Member 
to designate the commander, and even if the Members would actually 
comply with such a recommendation. Only armed forces which are 
placed at the disposal of an organ of the United Nations competent to 
dispose of these forces by decisions binding upon the Members may be 
considered as a “unit of the United Nations.” 


8 Such a recommendation was made in the Korean affair by the Security Council in its resolution adopted 
on July 7, 1950. 
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The result of this analysis is that the resolution of the General 
Assembly “Uniting for Peace” may be considered as being in conformity 
with the Charter; but only in conformity with its wording, not in con- 
formity with the original intention of those who framed the Charter. 
Hence, the opinion that the resolution is unconstitutional is not excluded. 
The text of the Charter—in this respect as in many others—is so ambigu- 
ous that two contradictory interpretations from a merely juristic point of 
view are equally possible. It is another question to decide which of these 
interpretations is politically preferable. Everybody may answer this ques- 
tion according to his political creed although the legal decision of this 
question lies within the power of that organ of the United Nations that 
is authorized to apply, and consequently to interpret, the Charter; and 
this is in our case the General Assembly. 
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HERE have been various causes of war in the past. Population 
pressures, dynastic ambition, religion, economic rivalry and other 
factors have helped to keep the story of man one of ever-recurrent 
bloodletting. Yet the oldest cause of all is fear—fear of neighbors in the 
jungle who are different, who either are warlike or may be, fear of men 
who have different rites and customs, fear of nations that are or may 
be hostile. 

Fear feeds all the other causes of war and sometimes no other cause 
is necessary. Each war, too, leaves its crop of fears to torment men and 
nations and predispose them to future wars. It is natural for a man or a 
nation to fear the recurrence of a bad experience. It lives on in memory 
and is hard to dispose of rationally. It is instinctive to fear that it will 
come again. If buried by time and much reassurance, fear that the scourge 
will return still lies in the subconscious mind, ready to appear in dreams, 
or in daylight hours. Many millions of Americans who were badly hurt 
by the Great Depression may be prosperous enough now, but they still 
dread a return of the fear, the privation, the deadening sense of not 
being needed or wanted, in another collapse. 

The ever more horrible nature of war makes it absolutely inevitable 
that even the greatest nations should have deep neuroses about their war- 
time experiences, and that they should strive mightily to avert a return 
of the terror and suffering and degradation which afflicted them so deeply. 
Today, the strong probability is that the clash of mutual fears will destroy 
Western civilization, at least in the north temperate zone. The vast races 
of the Orient are far more likely to survive, and to inherit the earth, 
but the nations of the West seem doomed to be driven by their fears 
to mutual oblivion. 

It is not necessary that this should happen and it would not happen 
if enough people understood the well justified fears which dominate other 
nations. Can we put aside our own fears long enough to see what it is 
that the other peoples fear? 

If we can, we will discover that the two most massive fears in the 
world are Russian and Chinese, because of the enormity of their suffering 
in the late war. Of the two the Russian fear is more important, because 
the Soviets have greater power to implement their fears. 
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Of course it is not possible for the people of an unbombed, uninvaded 
nation really to understand what happened to the Russians. The Nazis 
and their allies occupied Soviet territory in which 88,000,000 people 
had lived. They destroyed, completely or partially, fifteen large cities, 
1,710 towns, and 70,000 villages. They burned or demolished 6,000,000 
buildings and deprived 25,000,000 people of shelter. 

They demolished 31,850 industrial enterprises, 65,000 kilometers of 
railway track and 4,100 railway stations; 36,000 postal, telegraph and 
telephone offices; 56,000 miles of main highway, 90,000 bridges and 10,000 
power stations. The Germans ruined 1,135 coal mines and 3,000 oil wells, 
carrying off to Germany 14,000 steam boilers, 1,400 turbines and 11,300 
electric generators. 

Any reflection on these figures by American city dwellers will under- 
mine the idea that Russia can have no motive in the world except 
aggression. Farm people, too, will see another possibility when they think 
of the meaning of 98,000 collective farms and 2,890 machine and tractor 
stations sacked and the following numbers of livestock slaughtered by the 
Germans or carried away by them: 7,000,000 horses, 17,000,000 cattle, 
20,000,000 hogs, 27,000,000 sheep and goats, 110,000,000 poultry. What 
would the American countryside be like if this kind of scourge had passed 
over it? And what feelings would be left behind? 

The Germans and their satellites were no more tender with Soviet 
cultural institutions. They looted and destroyed 40,000 hospitals and 
medical centers, 84,000 schools and colleges, and 43,000 public libraries 
with 110,000,000 volumes. Some 44,000 theaters were destroyed, and 427 
museums. Even the churches did not escape, more than 2,800 being 
wrecked.? 

In this country these figures do not burn holes in the page, but in 
Russia what they represent has been burned so deeply into the minds of 
the people that generations of safe living would be required even partially 
to eradicate them. There are between Nashville and Atlanta some people 
who still feel deeply about what General Sherman did on his march to the 
sea nearly a hundred years ago. What would our feelings be if the United 
States had been ravaged, as Russia was, from the Atlantic to the Missis- 
sippi, with 15,000,000 people killed, twice as many made homeless, and 
60,000,000 treated to every degrading and brutalizing experience that the 
fascist mind could invent? Only then could we really know how the 





1 “Statement of the Extraordinary State Committee,”’ in Information Bulletin, Embassy of the USSR, 
Vol. V, No. 106, October 11, 1945, pp. 1-12. 

Today we discount Soviet statistics, along with all other Soviet statements. However, any 

perusal of the New York Times during the four war years will give the same impression of almost 

immeasurable war damage and loss of life in the Soviet Union. 
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Russians feel about their security from future attack through East Europe.” 

Several months after the end of the war the correspondent of The 
New York Times visited the totally destroyed city of Minsk and talked 
with an old brick mason who was doing a little to rebuild his home town. 
At length the Russian laid down his trowel, looked up and said simply: 
“You know, when our new five year plan is completed this kind of thing 
will never happen again!” Yet at the same time some highly educated 
Americans were greeting with profound alarm the item in this same plan 
which called for 60,000,000 tons of steel for Russia in 1960. Of course 
the Russians meant to conquer the world! Here was the plain evidence, 
though at that moment the United States was producing 100,000,000 tons 
of steel annually and could greatly expand that figure if it desired. At 
that time, too, and for many succeeding years, the Russians could have 
used twice 60,000,000 tons of steel in their vast domain without putting 
a pound of it into armaments. 

It is easy for us in our continental island to say that of course the 
Russians know that Germany or the West is not going to invade them 
again. But every educated Russian knows that this has happened three 
times since 1914: during World War I, when 7,500,000 people were 
killed and the country fell into chaos; during the civil war and Western 
intervention, when Western arms were the means of laying the whole of 
Russia in still worse ruins, with another 7,500,000 dead; and again in 
1941-1945. 

The Russians would have to be superhuman indeed to put aside the 
memory of these three long-drawn-out agonies of death and destruction. 
Being human, it is as inevitable as anything can be that they should 
be resolutely determined to close the invasion gates in East Europe, 
through which all these horrors have come, and keep them closed. 


2 The sufferings of the Poles were second to none. First they had 1,500,000 of their people carried away 
into Siberia by the Russians. All of them were exposed to the greatest hardship and many never 
returned after the amnesty of 1941. 

The German effort to extirpate the Poles had still greater success. Warsaw alone had 700,000 
people killed, as compared to 550,000 for the United States and Great Britain combined. Some 
8,000,000 people, or a quarter of the population of Poland were killed, of which less than half 
were Jews. The German murder camp at Oswiecim ‘“‘processed’’ 24,000 people a day. Every effort 
was made to exterminate the Poles by additional other means. They were forbidden to marry. 
All education was denied them and most of their books destroyed or carried to Germany. Fo 
rations were kept down to 900 calories a day, a third of normal. The intent of the Germans to 
destroy the Poles totally was often proclaimed publicly. In ten years, said Gauleiter Arthur Greiser, 
“not a Pole will remain.” 

Warsaw was the worst destroyed city on earth. Gdynia, Poland’s only port, was in ruins. 
One-third of all industrial, mining and power plants were destroyed, together with a third of all 
public buildings and two-thirds of the school houses. Other losses included 40 per cent of all 
locomotives, 92 per cent of all passenger cars, and 98 per cent of all trucks. In the rural regions 
3,000,000 horses, 8,000,000 cattle and 6,000,000 hogs were lost. 

The material damage suffered by the Poles was $626.00 per capita, second only to that of 
Russia. This is to be compared with $601.00 in Yugoslavia, and $520.00 in Holland. (Vernon 
Bartlett, East of the Iron Curtain [New York, 1950], pp. 149-51; John Gunther, Behind the Curtain 
New York, 1949], p. 245; Howard K. Smith, The State of Europe [New York, 1949], pp. 322-3; 
oseph C. Harsch, The Curtain Isn’t Iron [New York, 1950], p. 136). These again are figures 
which people in a country never ravaged by alien conquerors cannot take in, but the experiences 
behind the statistics are "hound to make Euorpeans deeply fearful of German rearmament, or of 

any armament race which they think is bound to end in another world war. We may expect that 

a large part of our American world will survive; they can hope to retain little of theirs. 
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It may be that today the Soviets are possessed of a mania to conquer 
the world. Probably ninety out of every hundred Americans so believe. 
The idea of acquiring defensive buffers can also be pushed to the point 
of becoming aggressive—this may be done by either side. But there can- 
not be a vestige of doubt about the depth and intensity of the Russian 
security complex. The enormity of what happened to them will not let 
the Russian peoples become complacent. Nor will they regard their arma- 
ments as a threat to other peoples. 

Consider again the case of China. The last war uprooted some 
30,000,000 people from their homes. It imposed a hated alien rule on 
upwards of 200,000,000 Chinese and hardship upon virtually all of the 
others. The mass of suffering involved is so enormous that the mind 
cannot comprehend it. Only the Chinese can know the indignity, the 
terror and cruelty of the experience. 

It would take them at least a century to forget it, if there were 
not behind them another full century of humiliating memory of Western 
imperialism, when the men of the West took their substance and treated 
them, in their own land, as inferior beings. The Chinese are the oldest, 
and racially the toughest people on the globe. They have a civilization 
which is second to none in many respects and superior to all in some. 

Having only now gained their independence, under governmental 
forms highly repugnant to us, it is impossible for them not to fear 
that their former masters, Western or Japanese or Kuomintang, will return, 
especially since the Americans have only lately spent several billions 
of dollars on arms to preserve a Chinese government allied with 
Western interests. 

In this context the Chinese alarm over events in Korea becomes 
an elemental feeling, as deep as any that a white people could possess. 
The illusion that the Oriental mind is different, that somehow yellow 
people do not feel as other men do, dies hard. Yet if we will remember 
that Korea was the invasion gate for Japan it becomes clear why the 
Chinese are unable to believe that the Americans, talking of rearming 
Japan, may not be the spearhead of a new imperialistic thrust. 

To us it is utterly incomprehensible that they should not understand 
that we have no thought but to enforce collective security and contain 
Communism. Within them the fear that the century of their despoliation 
and humiliation may not be ended is bound to boil up to a high point. 
In the minds of the Chinese Communists, also, the objective of con- 
taining Communism is likely to look like a desire to destroy it. Where 
does the defense end and the offense begin? Is it at the 38th parallel 
or on the Yalu River? Or at some point beyond? 











532 THE WESTERN POLITICAL QUARTERLY 
Given the distrust that corrodes all the great peoples, there cannot 
be any doubt about what we would do if a predominantly Russian 
army should march up through Mexico, under whatever banner, nearing 
the Rio Grande. We did send an army into Mexico in 1915 to chase a 
bandit leader who had raided one of our towns. 

When we look across the Atlantic we see once more peoples bound 
by fears which are quite incomprehensible to us. There are, for example, 
the French. Don’t they know that their enemy is now Russia, instead 
of Germany? 

Some Frenchmen are persuaded of that, but the national memory 
contains only one fleeting Russian invasion, merely an incident in Napo- 
leon’s fall, whereas it is seared with a long nightmare of German invasions 
—five in a couple of centuries, three in the last eighty years, each one 
more deadly than that before. 

France recovered quickly after 1870. She remained almost mortally 
wounded after 1918. Again the statistics do not convey the damage done. 
The 1,500,000 young men dead, the 4,500,000 wounded, the 1,000,000 
mutilated ones, do not tell us what the Germans did to a comparatively 
small nation of 40,000,000 people.* Nor can pages of figures begin tc 
convey what the German onslaught and occupation did to France after 
1940. The moral rot of the upper class collaborationists, the loss of tens 
of billions of wealth looted by the Germans, the long hunger of the bulk 
of the nation, the degradation of their helplessness, until the Maquis partly 
remedied that, these are the things that sink into men’s souls. 

Are the Germans now brothers, to be trusted with arms? No French- 
man can really believe it. Schuman knows that it ought to be so, but 
even he is driven to demand qualifications that we think nullifying. First, 
he wants the French and German heavy industries unified, and then a real 
European army, in which there will never be a German General Staff. 
Unreal conditions, it seems to us. Yet who can measure the reality of 
what the German invasions have done to France? 

Behind the deeply ingrained fear of Germany is also another mortal 
dread, the knowledge in the mind of every thoughtful Frenchman that 
another great war is all too likely to ruin France for all foreseeable time. 
As in the life of an individual the time comes when body and spirit 
cannot hold together, so in the life of each nation comes the time when 
one more war cannot be survived. The French know that that time is 
perilously close for them. 

In Germany, too, the second knock of the grim reaper of the nations 
has been heard on the door. The Germans have been a warrior nation. 
They also have great vitality, but even with them the time comes when 





3 Howard K. Smith, The State of Europe (New York, 1949), p. 145. 
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flesh and blood can bear no more. We have never spent much time 
cataloguing the wounds of the Germans in World War I. We were too 
busy binding them up and restoring Germany’s strength. Still the German 
wounds were deep, especially the festering resentment of defeat, until 
Hitler remedied all that and led the Germans into a far greater disaster. 

In World War II the Germans really achieved their Waterloo. 
Wrecked and ruined cities, from one end of Germany to the other, 
destroyed by British and American bombers, are a constant reminder to 
them that war on the losing side does not pay. Still more potent is the 
terrible memory of their endless slugging match with the Russians—the 
long advance, with the partisans closing in behind and constantly sapping 
their strength, the longer retreat with the Russians ever on their heels, 
pounding and punishing without respite. The Russians not only fought 
with all modern weapons, advancing in American jeeps and trucks; they 
also fought with every primitive stratagem and device, with horse and 
cart and handmade bridge, and with an animal vigor that the Germans 
could not match. The Russians could live on less, and could forage for 
a larger part of it. Collectivists in politics, they were excellent individu- 
alistic fighters, and when they caught up with the Germans death was 
personal and highly terrifying. 

This is the specter that stands in the forefront of the German 
mind. We who have never—until lately—faced angry masses of half 
modern, half primitive warriors, have taken it for granted that the 
German is still a warrior, needing only to hear the barks of his old 
officers and to receive a plentiful supply of American arms. 

Actually there is very grave doubt that it can be done again, as Max 
Werner has demonstrated so thoroughly in the New York Daily Compass 
during October. The true German militarists never planned to fight a 
war unless they had real, or at least temporary superiority. Even then 
they have suffered two defeats so crushing that they know Germany can- 
not stand another. In these days of ever m ve destructive weapons another 
defeat might well draw the final curtain on any German hopes for 
national greatness. It is one thing to recover from defeat in one world 
war, but a second catastrophe has geometric proportions, psychologically 
as well as politically. This is a factor in present day world politics which 
a people that has never been defeated would do well to ponder. 

The able intellects of the German generals tell them that they are 
already encircled by 175 Soviet divisions in being, with as many more in 
reserve. They know that fighting in these circumstances is out of the 
question, and that 40 or 50 German divisions would not help much. 

The great majority of the Germans come to the same conclusion 
in the very marrow of their bones. They have had enough of fighting 
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to last them a lifetime. Every German election shows that the Germans 
will fight only if headed by a great American army when the conflict 
begins. Many of them would fight the Russians again if led by 50 to 100 
American divisions, to make sure that the terror of another Russian 
onslaught is warded off. 

The British people are as little given to fear as any, largely because 
for centuries their island home did not feel the weight of an invader’s 
blows. Britain’s wars were always fought elsewhere, until World War I 
brought the first air attacks, and World War II full scale assault from 
the air. Then for many months British urban dwellers heard the crash 
of bombs around them and slept without knowing whether they would 
wake again. Finally the V-1’s came. They were largely mastered, but the 
V-2’s could not be. They came down from a tremendous height, faster 
than sound, so that one literally heard the roar of their approach after the 
great explosion. For these frightful weapons there was no remedy. Only 
the capture of the launching sites across the channel saved Britain. 

Germany failed to destroy Britain only because she began with too 
little air power, and because the V-2 came too late. Neither of these 
things can be depended on again. The British know in their hearts that 
they cannot withstand again the assault of a great continental power, 
intent on wiping out the little island which serves as an American base. 
The target is too small and concentrated for the British to have much 
hope of survival, even if the Russians had not achieved the manufacture 
of atomic bombs. That event made it practically impossible for Britain 
to fight the continent again. 

Our own American fears are somewhat different. People who have 
not been bombed or invaded cannot really know what either experience 
is like. While nearly a hundred German and Japanese cities were largely 
destroyed, not one American city stands today with its twisted steel bones 
outlined against the sky, warning of the wrath to come. For us the late 
war was a period of stress, and of anxiety for loved ones, but it was also 
a period of fabulous gain. While other people had their factories, homes 
and harbors destroyed, we actually doubled our production plant. 

Yet paradoxically the creation of the atomic bomb destroyed the 
security of our continental island home and left us too a prey to fear, 
especially after we ourselves had used the A-bomb for the first time, to 
shorten a little a war which was visibly drawing to a close. The use of the 
A-bomb by ourselves, the enlightened Christian Americans, to wipe out 
whole cities at one stroke, has convinced us that of course the Russians 
would use it on us at the first opportunity, and without warning. So we 
have the strange situation that our representatives in Moscow can detect 
no signs of preparation for air raids, while all American cities are occupied 
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with the problem. When someone shouted “Atom bomb!” after a sewer 
explosion in Brooklyn recently people dashed for the cellars for blocks 
around, and a warning of destruction which a wag sent to Washington 
on Thanksgiving Day had official Washington in a state of alarm for 
some hours. 

The chain of fear is now complete. It stretches all the way around 
the globe, gripping the little peoples along with the big ones. With the 
world split into two camps, each of which is superior to the other in 
some kinds of power, all peoples must live under the sign of fear and 
each must try to escape a final doom by whatever means the past seems 
to recommend. 

It is here that the appeal to history may easily deceive us. It has 
unquestionably done so in the past. We were forced into World War I 
by a chain of events that no one foresaw, but after it occurred we resolved 
mightily that we would never get into war that way again. After that 
war we passed a long series of neutrality laws, forbidding our citizens 
to lend money to fighting Europeans, keeping our ships out of their bellig- 
erent waters and ordering our people not to ride on their ships. 

We forbade every conceivable thing that might have kept us out of 
World War I, and it was all totally ineffective because we faced a new 
situation. The danger was not to be found in our citizens being torpedoed 
on British ships. The actual peril lay in the fact that the fascist trio— 
Germany, Italy and Japan—cold-bloodedly planned and waged campaigns 
of unlimited world aggression, which threatened to isolate and strangle 
us on our North American island, a situation which Japan’s attack at 
Pearl Harbor eventually compelled us to recognize and meet. 

Now we are sure that the same thing is happening again, that the 
Communist states plan to destroy us. We are so certain of it that we are 
resolutely determined not to do the things that brought World War II on 
us. We observed that appeasement did not work with Hitler, so we’re 
firmly braced not to practice it on Stalin, especially since the Russians 
have proved to be tough and stubborn bargainers. We have even con- 
cluded that we cannot negotiate with them at all until we become 
stronger than they are militarily, both in North America and in West- 
ern Europe. 

This means that we are engaged in a classical arms race, with the 
whole world implicitly marked out as the theater of combat and with 
the nations of Western Europe almost certain to be destroyed, whatever 
happens to the USA and the USSR. 

The two giant powers lie on opposite sides of the earth. Neither 
has anything that the other needs, yet their mutual fears promise to lay 
the world in ruins. 
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After World War I we learned its second basic lesson, the lesson 
of collective security. We had stayed out of the League of Nations and 
in our absence it failed to restrain the aggressors. Seeing that a greater 
disaster had come upon us we decided to organize another league 
and get behind it. 

We created the United Nations and we have put our armed power 
behind it, but we have not recovered the opportunity we lost in 1918. 
Then there were still seven great powers left, though two were badly 
wounded. Of this galaxy only the United States could have defied all 
the others, organized in the League. Any other power could have been 
disciplined with, at the worst, a moderate, controllable armed action. 

Today a far different situation exists. There are only two great powers 
left, and neither of them can be disciplined without precipitating the 
Third World War. Until lately the actual state of affairs was obscured 
by the heavy preponderance of Western votes in the United Nations. 
Forty-five to six looked like a decisive majority, until it became apparent 
that the absent ballot of China outweighed a large part of the majority. 

The reality is that the Soviet bloc comes so near to occupying all of 
Eurasia that it cannot be destroyed or conquered by the rest of the world. 
It is protected by too many millions of hardy, trained troops and by land 
spaces too vast. On the other hand, the sea and air power of the United 
States is so immense that with the aid of Canada and Australia we can 
prevent the Soviets from conquering or destroying the United States. We 
have the best A-bomb targets on the globe and would probably lose some 
cities, but our industrial power is gigantic, and our oceans are still broad 
enough to prohibit conquest by the land power of the Soviets. 

In this power situation the fate of the world cannot be settled by 
votes in the UN Assembly. There is no way by which the twenty Latin 
American votes can be made to equal the vote of Red China, if the 
400,000,000 Chinese are behind it. Nor is there any way by which the 
military power of many small nations can be added up to approach 
the monolithic military might of the United States or the Soviet Union. 

Morally the votes of many nations in the UN may still carry some 
weight, but not in the vast area from Berlin to Shanghai. The pressure 
of an impending crash would also operate to neutralize many votes. 

By all past precedents we are headed toward a final test of power 
between the two surviving great powers. The old vicious cycle of mutual 
fears, move and counter-move, is already whirling rapidly. The end is 
foreordained, unless enough people can realize that we are in a new 
world situation, one which has never existed before, and that none of 
the old remedies will save us. New thinking, new initiatives and new 
disciplines are required, especially by the Aiuerican people, who have 
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never known the hard discipline of defeat in war. Certainly we cannot 
rely on the various fears which dominate the nations to add up to a 
winning combination for us. Most of the ruling fears of our friends work 
against a military solution favorable to us. Nor can the Russians be sure 
that their allies will all hold, if the test comes. 

In a world ruled by fear, our chief hope is that the overriding fear 
of a war which would give Western civilization its fatal blow may bring 
sober second thought on both sides, and in many nations, to avert the 
catastrophe. 
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oe certainly presents the most important political problem 





































in the present-day world. The ultimate outcome of the events of 

1945, of subsequent developments, of the East-West struggle for 
Germany, will not only determine the fate of the Germans but may 
well decide also the fate of Europe and of the world, the question of 
peace or a third world war. In view of the political importance of the 
German problem, it stands to reason that the legal problem of the status 
of occupied Germany is also of paramount importance;? it is of more than 
academic interest, since it involves far-reaching political issues, and at the 
same time it is of the highest theoretical interest, since it touches upon 
fundamental problems of international law. 

Yet in spite of the already large literature on this subject, hardly any 
theory that from a strictly legal point of view might be called really satis- 
factory and unobjectionable has been presented so far. It appears that the 
problem of the legal status of occupied Germany presents a legal dilemma 
which is hardly capable of such satisfactory and unobjectionable legal 
solution. 

To show the réasons for the existence of this dilemma and to point 
to the lines of what seems to be the correct legal approach to the solution 
of this dilemma is the purpose of this study, which is limited by these 
objectives. The knowledge of the historical events and of the documentary 
evidence thereof is here taken for granted.? Neither is it the purpose of 
this study, nor is it necessary, to give a full survey and critique of all the 
theories hitherto presented. This task has been performed several times. 
This writer wants particularly to point to Rolf Stédter’s book,? which 
presents a full and mostly excellent discussion of all the manifold prob- 
lems involved and of all the theories elaborated, and which contains a 
very comprehensive bibliography of writings and an index of relevant 
court decisions up to the middle of 1948. 


1See W. Friedmann, The Allied Military Government of Germany (London, 1947); Harold Zink, Ameri- 
can Military Government in Germany, 1947; “Military Government,” The Annals (January 1950). 

2See A Decade of American Foreign Policy: Basic Documents 1941-1949. (U.S. Sen., 8lst Cong., Ist 
Sess., Doc. No. 123, p. 1381); James E. Pollock, James H. Meisel, Henry L. Bretton, Germany 
under Occupation: Illustrative Materials and Documents (Ann Arbor, Mich., 1949). 

3 Rolf Stédter, Deutschland’s Rechtslage (Hamburg, 1948 [Bibliography, pp. 275-86; Index of court deci- 
sions, pp. 287-90]). Long after having finished this manuscript, this writer saw a report on 


non-German literature recently published by U. Meister in Zeitschrift fiir auslandisches Sffentliches 
Recht und Voélkerrecht, XIII (February 1950), pp. 173-85. 
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II 


The first reason for this legal dilemma pertaining to the status of 
occupied Germany certainly consists in the fact that the defeat of 
Germany and the forms it took in 1945, as well as the subsequent 
situation, are without precedent in modern history. All the writers on 
the subject, however different their views may be, stress the point of the 
unique historical situation. 

Precedents of military occupations abound. World War II was over- 
rich in the most diverse types of occupations. But no one of these well- 
recognized types exactly fits the case. It certainly is not an occupatio 
pacifica.* It is not a belligerent occupation in the sense of the Fourth 
Hague Convention. It has nothing to do with the many belligerent 
occupations during World War II by Germany® or by the Allies, nor with 
the occupation of neutral countries. It is different from the many types 
of occupations by Great Britain in Africa, which include particular and 
highly interesting cases. It is different from the legal status of German- 
occupied Denmark.’ It certainly is not a so-called occupatio mixta, a 
military occupation on the basis of an armistice or a peace treaty, like the 
Rhineland occupation after World War I.® It is entirely different from 
the post-surrender occupations of Italy, Hungary, Romania, Bulgaria, which 
all had their legal basis in an armistice. It is, further, very different from 
the present occupation of Japan; for Japan accepted the Potsdam ultima- 
tum and made, prior to her unconditional surrender, certain conditions 
concerning the position of the Emperor, conditions which the Allies 
accepted, so that Japan’s occupation has its legal basis in an international 
agreement. Finally, the status of Germany cannot be compared with the 
equally unusual situation of the military occupation of “liberated” Austria. 

Germany’s unique situation, therfore, explains why the literature has 
produced many ad hoc solutions, such as an “occupation of intervention” ® 


4See Robin, Des occupations militaires en dehors des occupations de guerre (Paris, 1913). 


5 See my. L’occupazione bellica germanica negli anni 1939-1940 (Milan, 1941); Raph. Lemkin, Axis Rule 
n Occupied Europe (Washington, 1944); Van Nispen tot Sevenaar, L’occupation allemande pendant 
5 derniére guerre (The Hague, 1946). 


® See Lord Rennell of Rodd, —— Military Administration of Occupied Territories in Africa during the 
Years 1941-1947 (London, 1 948). 


™See Alf Ross, ““Denmark’s legal status during the occupation.”” Jus Gentium: Nordisk Tidskrift for 
Folkeret og International Privatret (Copenhagen, 1949), Vol. I, pp. 3-21 


8 See Heyland, Die Rechtsstellung der besetzten Rheinlande (Stuttgart, 1923); E. Fraenkel, Military Occu- 
pation and the Rule of Law (New York, 1944). 


® The creator of this theory is Georg A. Zinn, in 1 Neue Juristische Wochenschrift (1947-48), 8, and in 
2 Siiddeutsche Juristenzeitung (1947), 4. This theory has been adopted by Ad. Arndt, in Die 
Wandlung, Vol. II (1947), pp. 107-16; see also his article, “Status and development of constitu- 
tional law in Germany,’’ The Annals (November, 1948), pp. 1-9; see also Karl Geiler, Die gegen- 
wartige vélkerrechtliche Lage Deutschlands (Bremen, 1947). Karl Schmid and Alfons Steiniger, in 
1 Neue Justiz (1947), 146, 205, give a juridicial construction by holding that this type of occupation 
constitutes a third way open under international law, apart from the alternative of subjugation by 
annexation or mere beiligerent occupation. 
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or a “fiduciary occupation.” ?° But these ad hoc solutions are legally 
untenable, because they have no basis in general international law." Inter- 
vention without a particular legal title is unlawful under general inter- 
national law. The present situation of Germany in no way corresponds 
to the principles of the common-law “trust,” ?? nor is the common-law 
trust an institution of general international law, although the trust idea 
has been applied by some institutions created by particular international 
law.!* Historically, it is equally untenable to pretend that the Allies have 
occupied Germany solely for her own benefit. 

Whereas some writers have thus constructed ad hoc theories, have 
invented new law to fit the facts, others have tried to put the situation 
on the Procrustes bed of well-known legal institutions, such as simple 
belligerent occupation, that do not fit the unique facts. Some—in despair, 
so to speak—have come to the conclusion that the present occupation of 
Germany is an occupatio sui generis, which of course is no legal solution 
at all, but merely an acknowledgment that there is no solution. Finally, 
many writers hold, in varying forms, that the occupation of Germany is 
an occupatio imperii. 


III 


The previous discussion, dealing with the first reason for this legal 
dilemma—the uniqueness of the historical facts—leads to the question: 
Wherein does this uniqueness lie from a legal point of view? The 
answer is that this uniqueness lies in two facts, both of them unchallenge- 
able, but difficult to reconcile legally: that Germany was undoubtedly 
conquered, but that’ equally undoubtedly Germany was not annexed. The 
problem of the legal status of occupied Germany, and all further problems, 
such as the legal nature of the occupation authorities, or the character 
of the legal rules now binding on individuals in the occupied territory, 
depend entirely on the solution of a preliminary question; namely, whether 


1® The creator of this theory is the Swiss G. Sauser-Hall, ‘‘L’Occupation de l’Allemagne par les Puissances 
Alliées,”” 3 Annuaire Suisse de Droit International (1946), 9-63. This theory has found many 
followers, inside and outside of Germany; e.g., Sauer, Grundlehre des Valkerrechts 2nd ed.; 
Cologne, 1948), p. 117; Hermann v. Mangoldt, Grundsdtzliches zum Neuaufbau einer Deutschen 
Staatsgewalt (Hamburg, 1947); Eberhard Menzel, Erich Kaufmann, Peters, Budde, and many others 
follow this theory; see recently also Max Rheinstein, “The legal status of occupied Germany,” 
47 Michigan Law Review (November, 1948), 23-40. 


11 Both theories are adequately refuted by R. Stédter, op. cit., pp. 133-46. 


12 For example, there must be three persons: settler, trustee, cestui que trust. The trustee owes the 
beneficiary the duty of conducting the trust with the advantage of the cestui que trust solely 
in mind, must exclude his own advantage or profit and that of third parties from consideration 
in making decisions and taking action under the trust, and has the duty of rendering account to 
the court (George G. Bogert, Handbook of the Law of Trusts [2nd ed., St. Paul, 1942], 2, 331, 460. 


13 League of Nations Mandates (Covenant, Art. XXII). United Nations Trusteeships. In both cases there 
is an international supervising organ. The phrase “United Nations” in the 1945 documents (“‘con- 
sultation with the United Nations”), means here the wartime coalition of the victors. The 
“United Nations” in the sense of the international organization created by the Charter of the 
United Nations is expressly denied any jurisdiction with regard to enemy states (Art. 107). The 
trust idea is in these cases always applied to “peoples not yet able to stand by themselves under 
the strenuous conditions of the modern world.” By the United Nations resolution concerning the 
partition of Palestine the planned corpus separatum of Jerusalem was to be put under the Trustee- 

ship Council, but the Free Territory of Trieste was placed under the Security Council. 
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Germany has or has not ceased to exist as a sovereign state, as a state in 
the sense of international law. 

Only under the second hypothesis can the problem be called the 
problem of the legal status of occupied Germany; under the first hypoth- 
esis the problem would have to be styled correctly as the problem of 
the status of the occupied territory that once was Germany. All theories 
presented, however different otherwise, can be clearly classified as falling 
within two great categories, according to the attitude taken toward the 
preliminary problem of the survival vel non of Germany as a sovereign 
state. 

The creator of the theory that Germany has ceased to exist is Hans 
Kelsen. His first article, published in 1944,'* is written de lege ferenda; 
it shows the amazing foresight by a man of genius of the problems that will 
arise after Germany’s unconditional surrender. The article, being de lege 
ferenda, draws the legal consequences from the war slogan of unconditional 
surrender in a way, which would have permitted the Allies to carry out 
their often-announced war aims in Germany in conformity with general 
international law. It was not Kelsen, but the announced policy of the 
Allies, which eliminated what Kelsen would have considered the best 
legal basis, namely an armistice, a peace treaty, or some type of agreement 
by which Germany in law would have given her consent. As the Allies 
had absolutely ruled out any form of agreement, Kelsen pointed out that 
a belligerent occupation could not permit the carrying-out of the Allied 
war aims in conformity with international law. Hence he emphasized that 
the only legal basis would be debellatio. Germany, Kelsen stated, will 
cease to exist on account of her conquest and subjuzation; the victors will 
occupy ex-Germany in a condominium sovereignty; this will allow them 
to act as sovereigns; here a firm legal basis will also be given to the 
announced Allied intention to bring the principal war criminals to trial. 
The war will be terminated; no peace treaty will be possible. The Allies 
will later, when they think fit, create a new German state that legally has 
nothing to do with the Third Reich. This will also have the political 
advantage, from a German point of view, of freeing the government of a 
new democratic German state from liability, and from the politically 
unbearable burden of having been forced to sign a harsh peace treaty, 
which, although valid in law, would be assailed politically as a “diktat,” 
like the Treaty of Versailles. 

In his second article,’® written after 1945, Kelsen interprets the events, 
particularly the Declaration of Berlin, as the carrying-out of his proposals 


14H]. Kelsen, ‘ ‘The international legal status of Germany to be established immediately upon termination 
of the war,”’ 38 American Journal of International Law (October, 1944), 689-94. 


13H. Kelsen, “The legal status of Germany according to the Declaration of Berlin,’”’ 39 American Journal 
of International Law (July, 1945), 518-26. 
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of 1944. Kelsen has continued to maintain his debellatio—condominium— 
sovereignty thesis, and has voiced the opinion that contrary statements 
are untenable in law and must be regarded as mere political fictions.’® 

It has been necessary to sketch, at least, the ideas of Kelsen, because 
they constitute not only the first legal treatment of the German problem, 
but they have become—directly or in a modified form, positively or nega- 
tively—an example to be followed or a target to be attacked, the very 
center of the whole literature on this topic. 

Kelsen’s ideas have gained wide following, sometimes in a modified 
form, in the United States, Great Britain, and France, with writers such 
as Shears,’’ Green,’® Finch,?® Quincy Wright,?®° Fahy,?2. Freeman,?? 


Schwarzenberger,”* Lauterpacht,?* Schick;?5 also, in a certain sense, 


Mann” and Jennings;?’ further, Benoist,2* Cuny,?® and Virally.°° Recently, 
many Italian writers have sustained the theory that Germany has ceased 
to exist by cebellatio; but they hold, contrary to Kelsen, that she has 
become terra ni:llius; the activities of the Occupying Powers are not carried 
on in a condominium of sovereigns, but simply on foreign soil that con- 
stitutes a terra nullius. Representatives of this theory are Ottolenghi, 
Bentivoglio,*? Capotorti,®* Giuliano,** Quadri.*4 

Kelsen’s thesis was the basis of the speech of the French prosecutor 
de Menthon at the Nuremberg Trial. The Nuremberg Judgment itself, 
and the judgment of the American Military Tribunal of December 3, 


1H. Kelsen, ““German Peace Terms,’’ Letter to the editor of the New York Times, September 7, 1947; 
H. Kelsen, “Is a peace treaty with Germany legally possible and politically desirable?’’ American 
Political Science Review, Vol. 41 (December, 1947), pp. 1188-93 


17 Curtis C. Shears, “Some legal implications of unconditional surrender,” Proceedings of the American 
Society of International Law (1945), pp. 44-52 


8 “Since its unconditional surrender Germany has by debellatio ceased Ra exist,” L. C. Green in 
“Berlin and the U.N.” World Affairs (London, January, 1949), p 


9G. A. Finch, “The Nuremberg Trial and international law,’ 41 American ome of International Lau 
(January, 1947), 22. 


2° Q. Wright, “The Law of the Nuremberg Trial,” ibid., 50. 
21 Charles Fahy, ‘“‘Legal problems of German occupation,’ 47 Michigan Law Review (November, 1948), 
11-22. 


22 Alwyn V. Freeman, “War crimes by enemy nationals administering justice in occupied territory,’’ 41 
American Journal of International Law (1947), 584. 


23 G. Schwarzenberger, A Manual of International Law (London, 1947), 114. 
24L. Oppenheim, International Law: A Treatise (6th ed., 1947), Vol. I, 411, 520. 


3 F. B. Schick, “‘The yl Trial and the international law of the future,’’ 41 American Journal of 
International Law (1947), 780. 


2*F. A. Mann, “The present legal status of Germany,”’ 1 International Law Quarterly (London, Autumn, 
1947), 314-35. 
27 R. Y. Jennings, “Government in Commission,” 23 British Year Book of International Law (1946), 112-41. 


28 onan Se Conseil de Contréle et l’'Occupation de l’Allemagne,”’ Politique Etrangére, Vol. XI (1946), 
p. 61. 

2? Cuny, La capitulation sans conditions de l’ Allemagne, Thesis (Paris, 1947). 

% Miguel Virally, L’administration internationale de |’ Allemagne (Paris, 1948). 

31 Ludovico M. Bentivoglio, La debellatio nel diritto internazionale (Pavia, 1948). 

82 Franc Capotorti, L’occupazione nel diritto di guerra (Naples, 1949). 

33 Mario Giuliano, La situazione attuale della Germania secondo il diritto internazionale (Bologna, 1948). 


% Rolando Quadri, Diritto internazionale pubblico (Palermo, 1949). He says, rather contemptuously, 
that, “taluni pedanti si ostinano a non considerare neppure la Germania como debellata’”’ (p. 199). 
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1947,°° are likewise based on Kelsen’s ideas; these can also be found in 
some documents of the Allies, and certainly have influenced the thinking 
of Allied occupation authorities in Germany. Even there Kelsen’s thesis 
has found adherents, in a series of articles published in a Berlin news- 
paper,** among which Professor Becker’s*’ deserves special mention. More- 
over writings by Richthofen,** Abendroth**, Pollack,*° Jerusalem,*? but 
particularly Kempski*? and Dassel** have strongly maintained Kelsen’s 
thesis that Germany has ceased to exist as a sovereign state, in consequence 
of debellatio. Even in the Commission of Experts at Herrenchiemsee for 
the preparation of what later became the Bonn constitution, the majority, 
defending the continued existence of Germany, was faced by a minority 
holding that Germany has ceased to exist as a sovereign state. This 
minority was led by so well-known a German constitutional lawyer as 
Nawiasky.** 

There exist also attacks and polemics against Kelsen’s ideas from 
Allied,** neutral,“® and German*’ sides. Generally speaking, Kelsen’s ideas 
have been rejected by the great majority of German international lawyers; 
by the practice of foreign states, such as Switzerland, Sweden, Austria; by 
the attitude of authorities in the Allied countries; even by the occupation 
authorities in Germany; and by many court decisions,*® some of them 
well known, rendered by British, Swiss, Austrian, German, and other 
courts.*® 


% Case III, U.S.A. vs. Josef Alstoetter et al. 

38 Articles in the newspaper Tagesspiegel, January 21 and February 11, 13, 1947. 

87 Ibid., March 18, 1947. 

%8 “Die vélkerrechtliche Lage Deutschlands,”” Epoche, Vol. I (1947), No. 11/12. 

399In 1 Neue Justiz (1947), 73. 

# Gutachten, 1945. 

41 “Die vélkerrechtliche Stellung Deutschlands,’’ Frankfurter Hefte, Vol. II (1947), p. 1254. 

4 Jiirgen von Kempski, “Deutschland als Vélkerrechtssubjekt,”’ Merkur, Vol. I, no. 2 (1947), pp. 188-99. 
# Ulrich von Dassel, Die Frage nach dem deutschen Staat von heute (1948). 

“4 Bericht iiber den Verfassungskonvent (Munich, 1948). 


See, e.g., J. W. Brabner-Smith, “Has Germany ceased to exist?’’ American Perspective (May, 1948), 
pp. 55-61; idem, “Concluding the war—the peace settlement and Congressional powers,” 34 Virginia 
Law Review (July, 1948), 553-68. 


46 See, e.g., Algot Bagge (Sweden), “‘The legal position of the Allied Powers in Germany,” 1 Jus Gentium: 

ordisk Tidskrife for Folkeret og International Privatret (1949), 23-24. Modesto Suarez (Spain), 

“La existencia juridica de Alemania: Esquema de una polémica originada por Kelsen,” 2 Revista 
Espaiiola de Derecho Internacional (Madrid, 1949), 129-43. 


47 See, e.g., Eberhard Menzel, “‘Deutschland ein Kondominium oder Koimperium?’’ 1 Jahrbuch fiir 
internationales und ansldndisches 6ffentliches Recht (Hamburg, 1948), 43-86. 


“Ie must, of course, always be carefully investigated whether such court decisions — such as, e.g., the 
much-quoted British decision Rex v. Bottrill (1 All. E. R. 635; L. R. [1947], K. B. 41) contain 
merely municipal law and are therefore not necessarily of legal value from the point of view of 
international law. Recently the judgment of the Oberlandesgericht Tiibingen of May 4, 1949 
(Rechtsprechung zum Wiedergutmachungsrecht, no. 1 [1949], 32, has carefully reviewed the whole 
literature of state and court practice within Germany and abroad and has reached the conclusion 
that neither the surrender nor other subsequent events have destroyed the international legal 
personality of Germany. 


# For an excellent survey of this practice of states and courts see Stddter, op. cit. supra, note 3, pp. 91-104. 
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IV 


As stated previously, the legal dilemma concerning the legal status 
of occupied Germany has its roots in the unique fact that Germany was 
fully conquered but not annexed, and it is intimately connected with the 
preliminary problem as to whether or not Germany has ceased to be 
a sovereign state. It appears necessary, therefore, to investigate the reasons 
why this preliminary problem presents such dilemma. The first reason 
may be seen in the fact that this legal problem is of such political impor- 
tance, and involves often such a degree of emotion, that most theories 
have a strong political flavor; political, not legal, considerations often 
dominate, consciously or unconsciously. On the Allied side theories have 
been favored that were born of the political wish to justify the Allied 
measures in Germany under international law. The connection with the 
Nuremberg Trial was particularly close, and the debellatio-sovereignty 
theory seemed to furnish a solid legal basis for the prosecution of German 
war criminals. There is no doubt that there sometimes entered latent 
feelings of revenge, of political or racial resentment of the unheard-of 
barbarities and atrocities of which National Socialist Germany had no 
doubt been guilty. On the other hand, with the change of the political 
situation between East and West, and therefore between the West and 
Germany, different theories were favored—seeing, for instance, in the 
Allied occupation merely a provisional regime pending the restoration of 
German sovereignty. 

On the side of German scholars, there is an easily understandable, 
nearly overwhelming political wish, inspiring most theories, to prove legally 
that Germany, notwithstanding the events of 1945, has not ceased to exist 
as a sovereign state; that, in spite of total defeat, she is not entirely without 
rights as regards the victors; that she does not now form a territory 
in which no international law rules at all. It is these feelings which 
explain the bitter resentment and opposition against Kelsen’s ideas. As 
German international lawyers cannot, contrary to their practice after 
World War I, base their case on agreements, such as Wilson’s Fourteen 
Points, they must rely on the principles of general international law. Some 
try to bolster their case with recourse to common-law institutions, such 
as the trust, or the common-law principle of estoppel, and they attempt 
to transfer these doctrines into international law. Appeals may be found 
to the Atlantic Charter; to Anglo-American political convictions—such as 
the supremacy of democracy—to political fictions—e.g.,that Hitler’s regime 
was always illegal—exactly as the French reasoned after the defeat of 
Napoleon in 1815; to utopian reasonings; to “modern international law”; 
and finally one may discover a resort to ideas based on natural law. 
Indeed, it must be recognized as an unescapable fact that the great 
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majority of German international lawyers had to prove to their own satis- 
faction that Germany survived the total defeat, and they had so resolved 
by a resolution passed at Hamburg in 1947; they could not have adopted 
a resolution to the contrary without giving themselves up politically. 


V 


If one reason for this German dilemma may be seen in the political 
prejudice of certain scholars, other reasons, equally political, lie in the 
political ambiguity of the declarations and actions of the Occupying 
Powers, which make it possible to quote such Allied behavior in support 
of the most divergent theories. This political ambiguity has many facets. 
First, there is the disunity among the Occupying Powers. Sometimes, 
such disunity has existed, in a smaller degree, even between the United 
States and Great Britain. It has existed in a higher degree between these 
Powers and France. France was not made to adhere to the Yalta and 
Potsdam agreements and did not consider herself bound as she had not 
participated in these conferences. French policy, born out of the eternal 
fear of Germany, even of a totally defeated and destroyed Germany, 
looked toward the dismemberment, the utmost decentralization, of 
Germany. At the same time France took unilateral and rather highhanded 
action with respect to the Saar. 

But the principal disunity developed between the three Western 
Powers and the Soviet Union, a disunity that has grown continually worse 
under the impact of the “cold war.” The Soviet Union had already 
strongly protested against the creation of “Bizonia” and the inclusion of 
the Western Zones in the Marshall Plan. The meetings of the Council 
of Foreign Ministers in Moscow March-April 1947) and in London 
(November-December 1947) brought the final failure of agreement 
between West and East. On March 20, 1948, the Soviet Union walked 
out of the Allied Control Council, and by the end of June 1948 she 
announced her intention to withdraw from the Kommandatura in Berlin. 
The “cold war” reached new heights with the Soviet-ordered “Berlin 
blockade.” From now on, the “two Germanys” went different ways. The 
West went ahead with the consolidation of the three Western Zones,*° 
which led to the so-called Bonn constitution.*! There followed the estab- 
lishment of an International Authority of the Ruhr and that of the Military 
Security Board; the promulgation of the Occupation Statute®? and of the 


5® Six Power Accord on Western Germany of June 1, 1948; Currency reform of June 1948; Meeting of 
the Minister Presidents of the eleven Western “Lander” at Frankfurt, July 21-26, 1948; Meeting of 


German legal experts at Herrenchiemsee, Bavaria, August 10-23, 1948; Session of the German 

- ; R. : 
Parliamentary Council at Bonn, starting on September 1, 1948, to write a constitution for Western 
Germany. 


51 “Basic Law [Grundgesetz] for the Federal Republic of Germany” (May 8, 1949; 146 articles), Department 
of State (1949), Publication 3526. 


52 Text in Bulletin, Department of State, Vol. XX, no. 511 (April 17, 1949), pp. 500-01. 
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German Reparation Program;** the holding of free and democratic elec- 
tions in Western Germany on August 7, 1949; the change from military 
to civilian control; the establishment of the Allied High Commission in 
Germany and, on September 7, 1949, the establishment of the “Federal 
Republic of Germany” (Bundesrepublik Deutschland), which includes 
neither the Saar nor the three western sectors of Berlin. On October 7, 
1949, there was set up the “German Democratic Republic,” comprising 
the Soviet Zone, with Berlin as its capital, and purporting to be the 
government of the whole of Germany. In a note of October 2, 1949, the 
Soviet Union had made a strong protest against the setting-up of the 
Western Republic as “a violation of the Potsdam Agreement,” charging 
the Western Powers with an illegal “splitting of Germany.” The West 
rejected the Soviet protest and denounced the Eastern Republic as illegal, 
as lacking any democratic foundation, as a Soviet satellite and a Soviet 
puppet government. It is clear that the Occupying Powers are bound 
inter se by the treaties and agreements they have concluded. But the 
problem of the possible violation of these is merely a problem of particular 
international law. The solution of the problem pertaining to Germany’s 
legal status must be sought in the rules of general international law. For 
the fundamental question is not: How must the present situation be legally 
construed under the Potsdam Agreement? but: What is the legal title 
in general international law that empowered the Allies to establish inter se 
the norms contained in the Potsdam Agreement? 


VI 


Another political reason for the existing legal dilemma lies in the 
fact that the basic policies as to what should be done with Germany 
after her total defeat were not always clear or consistent but were often 
ambiguous, contradictory, or continuously shifting even in the formative 
pre-1945 period. This applies not only to policies within the same nation— 
e.g., the United States—but even more so to those among the “Big Three.” 

There can be no doubt, historically, that prior to 1945 ideas were 
advocated, studies and preparations made, tending toward the destruction 
of Germany by way of dismemberment,** and not merely toward the dis- 
ruption of the National Socialist regime in Germany. Sumner Welles, in 
a book published in 1944, advised the dismemberment of Germany and 
proposed a partition plan.*> The United States Secretary of the Treasury 


58 Ibid, Vol. XX, no. 512 (April 24, 1949), pp. 524-31. 


54 See Phil. E. Moseley, “Dismemberment of Germany: The allied negotiations from Yalta to Potsdam,”’ 
Foreign Affairs, Vol. XXVIII (April, 1950), pp. 487-98. 


56 Sumner Welles, The Time for Decision (New York, 1944). 
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proposed his Morgenthau Plan,** a plan that can be explained only as the 
outcome of a deep resentment, a plan that coupled the dismemberment 
of Germany with the proposal of her complete deindustrialization and 
“pasturalization,” by making the Ruhr a pasture for goats. Dismember- 
ment proposals and the Morgenthau Plan, to a certain extent, were favored 
by President Roosevelt who proposed at the Teheran Conference the 
partition of Germany into five “autonomous” states and two internationally 
controlled areas. Churchill advocated joining Bavaria with Austria. An 
intergovernmental Commission for the Dismemberment of Germany was 
set up.*? But Americans in high position, such as Cordell Hull and Stim- 
son, and many American governmental advisers, were opposed to the 
plan of dismemberment; also in time President Roosevelt lost his enthusi- 
asm for the idea. The Soviet Union was strongly opposed; Stalin spoke 
his much-quoted words that “the Hitlers come and go, but the German 
people and the German state remain,” and he declared on May 8, 1945, 
“the USSR does not intend to dismember or destroy Germany.” 

Thus the idea was discarded; but reminiscences of it remain even in 
the events and the documents of 1945. There is no doubt that one of the 
aims of the occupation was to punish the Germans,®* to do nothing for 
the reconstruction of the German economy, to keep down the German 
living standard, to prohibit the fraternization of American occupation 
troops with German officials and the population.®® All this shows the 
historical untenability of the theory of “fiduciary occupation.” On the 
other hand, the Allies announced in unmistakable terms that Germany 
will not be annexed, they spoke of the unity of Germany within her 
frontiers as they existed on December 31, 1937, they declared that “so far 
as it is practicable, there shall be uniformity of treatment of the German 
population throughout Germany,” and that “during the occupation 
Germany shall be treated as a single economic unit.” 

Western ideas as to Germany have changed with time. Many reasons 
explain this change: the ebbing of the original enmity, the enormous costs 
the occupation put on the shoulders of the American tax-payer; the insight 
that a nation like Germany—which notwithstanding the crimes of the 
Hitler period is by far the most advanced, the most numerous, and, even 
in total defeat and destruction, potentially the strongest nation of Europe 
proper, a nation that has made such enormous contributions of the highest 
magnitude in every field of Western culture—simply cannot be held under 
the boots of the victors forever. With the Marshall Plan, the conviction 


°6 To be found in the first pages of Henry Morgenthau, Jr., Germany Is Our Problem (New York, 1945). 
St With Anthony Eden as chairman; see Point III of the Yalta Conference Protocol, 1945. 


58 The Potsdam Declaration states that “the German people has begun to atone for the terrible crimes 
committed under the leadership of those whom in the hour of their success they openly approved 
5 


and blindly obeyed.’ 
58 See for all details the Joint Chiefs of Staff, directive to General Eisenhower (JCS, 1067, October 31, 
1945). 
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was emphasized that the reconstruction of German economy is the indis- 
pensable precondition of European economic recovery. It finally became 
evident to certain statesmen of the West that a Germany reconstructed 
and firmly integrated into Western Europe, and into the new community 
of the Atlantic Pact, is the only way to bring together the nations of the 
“free world” in their struggle against the “Communist menace.” True, 
as Byrnes and Marshall stated, the new directive must at the same time 
avoid creating a new European menace in a reconstructed Germany. 

The well-known address of Secretary of State Byrnes at Stuttgart, 
on ‘September 6, 1946, constitutes the turning point of American policy 
toward Germany. The United States directive of July 11, 1947, to General 
Clay is, in spirit and contents, very different indeed from the directive 
of 1945, given to General Eisenhower. These new policies could be applied 
only to Western Germany. Eastern Germany went very different ways. 
The division of Germany has become a political reality, although East 
and West insist on the unity of Germany and each charges the other with 
the illegal splitting of Germany. It is fundamental to understand that 
this splitting of Germany is not only a consequence of events subsequent 
to 1945, and of the struggle between East and West; it had its roots 
in the agreed-upon measures of Yalta and Potsdam. These measures, 
whether is was so intended or not, whether the results were foreseen or 
not, made it congenitally impossible to carry out the equally agreed-upon 
territorial unity of Germany within her frontiers of 1937. 

The economic unity of occupied Germany was made impossible from 
the moment it was decided at Potsdam to take reparations by zones. The 
dismemberment of the territorial unity started, in fact, when the “Big 
Three” agreed at the Crimean Conference to give half of Poland to the 
Soviet Union and recognized Poland’s claim to territorial compensation. 
At Potsdam, President Roosevelt and Prime Minister Churchill agreed 
not only that Ko6nigsberg and the adjacent area be put under Soviet 
administration, but they agreed also in principle to their ultimate trans- 
fer to the Soviet Union, promising to support this proposal at the peace 
conference. At the same time they agreed that Germany east of the 
rivers Neisse and Oder*® be placed under the administration of Poland, 
“and for such purposes should not be considered as part of the Soviet 
Zone of occupation in Germany.” Thus one-fourth of the Germany of 
1937 was excluded from occupation.*! In the West, apart from certain 


6 See for the Polish point of view: Alf. Klapowski, Die Rechtsgrundlage der Oder-Neisse Linie (German 
translation; Stuttgart, 1949); for the German point of view: P. H. Seraphim, R. Maurach, and 


G. Wolfrum, Ostwdarts der Oder-Neisse Linie (Hamburg, 1949). 


61 Churchill was the first to state, as leader of the Opposition, that the transfer of one-fourth of Germany 
to Poland does not augur well for the future peace of Europe. Rob. F. Maguire writes: ‘There is 
no difference in the effect on the German people from what would have arisen here, if Japan 
had been the victor in the war and had exacted a cession of the west-coast of the United States. 

It is not necessary to point out that even though we had been thus direly defeated, there 
would have been no real peace until by negotiations or by force those states were restored to us,’ 

American Bar Association Journal (November, 1949), 907. 
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small border rectifications, provisionally made, France has virtually 
detached the Saar from Germany,*® a unilateral action of doubtful legal 
validity. The “autonomous” Saar Territory was set up and given a con- 
stitution. 

In addition to the territorial dismemberment of the Germany of 1937, 
the very ruling in the Statement on Machinery of Control in Germany 
provides that supreme authority in Germany will be exercised by the four 
commanders-in-chief, on instructions from their governments, each in his 
own zone of occupation and also jointly in matters affecting Germany as 
a whole, though the Control Council can make decisions only by una- 
nimity of vote. From the moment it was decided to split Germany— 
rump Germany—, even if only for purposes of occupation, into four zones, 
each under a different Power following its own political aims, introducing 
and, in the East, imposing its own political ideology, the maintenance of 
the agreed-upon unity of the Germany of 1937 became impossible in fact.®* 


Vil 


A further reason for the dilemma analyzed in this paper is the lack 
of legal clarity that surrounded from the beginning the political slogan 
of “unconditional surrender.” This postulate has been condemned politi- 
cally as prolonging the war, as preventing a German revolt against the 
Hitler regime, as strengthening German resistance to the bitter end. The 
following, however, touches only upon the legal aspects of this once 
so popular slogan. 

It is important to remember that the phrase “unconditional surrender” 
was coined during the American Civil War.® It stems, therefore, from 
a civil war, and in a civil war conquest alone is sufficient to terminate 
the war. President Roosevelt transferred this phrase to the vocabulary of 
World War II at the Casablanca Conference in January 1943. 

Military capitulations are, generally speaking, treaties concerning the 
capitulation of certain troops, or a certain fortress, or all the armed forces, 


8 See Sidney B. Fay, “The Saar problem,’’ Current History, Vol. XVIII (May, 1950), pp. 251-62. 


® See G. Héraud, “Le statut politique de la Sarre dans le cadre du rattachement économique 4a la 
France,”” 19 Revue Générale de Droit International Public, 3e série (1948), 186-209. The Constitution 
Sarroise of December 15, 1947 (ibid., pp. 210-22), lays down that the Saar Territory, economically 
integrated with France, has political independence vis-a-vis Germany. France controls the defense 
and the external relations of the territory, French laws concerning currency and tariff apply in the 
ar. It is remarkable that the Saarlanders have lost their German nationality. A new law of 
July 15, 1948 (Bulletin Official de la Sarre, no. 61, August 14, 1948), concerning acquisition and 

loss of the “‘nationalité sarroise’’ has been adopted. 


*4 By 1949, Arnold Pay —_ write: “Germany has been torn into four pieces, with absurd boundaries 
and governed by military governments that pursued highly divergent policies.” He added: ‘““The 
victors should not forget that it has remained their moral mg wee . terminate this com- 
pulsory state of undemocratic absurdity,” The Annals (January, 1950), p. 29 


® When Simon Bolivar Buckner at Fort Donelson sent word to General Grant on February 16, 1862, 
asking for the terms of capitulation, Grant answered: “‘No terms except an unconditional surrender 
can be accepted.’”’ This answer was approved by Lincoln (G. F. Milton, Conflict: The American 
Civil War [New York, 1941], p. 167). Carl Sandburg, Abraham Lincoln: The War Years (New 
York, 1940), Vol. III, p. 462, Vol. IV, p. 358. 
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upon agreed conditions.** The armed forces of different countries had to 
surrender to German commanders in the course of World War II. General 
international law directly delegates the commanders-in-chief to conclude 
these conventions, which need no ratification. These commanders, on 
the other hand, lack any jurisdiction to include political clauses, which 
therefore, if included, are invalid in law. 

The German unconditional surrender—Berlin, May 8, 1945—differs 
from ordinary capitulations, even of all the armed forces, in two points: 
It was unconditional, and it did not take the form of a treaty, but of a 
unilateral German declaration, made merely “in the presence” of rep- 
resentatives of the Allied High Commands. Yet it was nothing but a 
military surrender, signed by the competent German commanders, in 
accordance with general international law. They merely surrendered “all 
forces on land, at sea, and in the air who are at this date under German 
control.” They expressly did so “‘acting by authority of the German High 
Command.” The document is correctly styled “Act of Military Sur- 
render.” 

There cannot therefore be the slightest doubt from a legal point of 
view that this document has only military—no political—significance. That 
is why the debate on the status of the so-called Dénitz government is 
entirely irrelevant here. Those who surrendered did not do so by authority 
of any government, nor did they make any political surrender. 

Yet one source of the confusion is exactly the identification of the 
surrender of German military forces with the surrender of Germany. 
Writers who do so identify it can quote Allied documents. The preamble 
of the Declaration of June 10, 1945, regarding the defeat of Germany, 
after having started correctly with the unconditional surrender of the 
German armed forces, continues incorrectly: “The unconditional surrender 
of Germany has thereby been effected” (italics supplied). The Judgment 
of the Nuremberg Trial also speaks of the “unconditional surrender of 
Germany.” 

In close connection with this first, legally untenable, identification is 
another made by some writers; namely, the identification of the military 
surrender with the conquest and subjugation of Germany and the transfer 
of German sovereignty to the Allies. The legal untenability of this identi- 
fication can be simply proved by the unchallengeable fact that all the 
allies of Germany had to surrender unconditionally and yet in no case— 
not even in the case of Japan—has anyone ever thought of arguing that 
these states have ceased to exist. Such identifications can be explained 
politically by the fact that the war slogan of unconditional surrender meant 
not only the total defeat of Germany and an imposed—not a negotiated— 


86 Josef L. Kunz, Kriegsrecht und Neutralitdtsrecht (Vienna, 1935), p. 157. 
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peace, but a complete remaking of Germany; also the thought of destroying 
Germany through dismemberment entered. Prior to the Act of Military 
Surrender the idea was ventilated that the unconditional surrender should 
be coupled with a declaration of dismemberment. It was also remarked 
that if this were not done, only a normal belligerent occupation under the 
Hague rules would be legally possible. But, because of divergent opinions, 
unconditional surrender was finally accepted in the form that stands in 
history. Even at this late date the idea of another surrender, the surrender 
of Germany, was not wholly dismissed, as is shown by Point 4 of the 
Act of Military Surrender of May 8, 1945. Apart from the fact that it is 
doubtful whether general international law knows the legal concept of an 
unconditional surrender of a state, it is historically known that no such 
political surrender has ever been imposed. 


Vill 


It is legally untenable to identify the military surrender of the 
German armed forces with the political surrender of Germany. But such 
military surrender may have legal importance with regard to what on the 
Continent is known as debellatio and in Anglo-American countries as 
“conquest and subjugation.” It is exactly the uncertainty of the practice 
of states, and the deeply divided opinions of the literature as to the real 
legal meaning of these terms, that furnish the principal juridical reason 
for the legal dilemma when considering the status of occupied Germany. 
In this connection even the problem whether “title by conquest” is still 
a valid legal title in present-day international law has been discussed. 
Title by conquest has been opposed by the adherents of natural law since 
the time of St. Augustine; it has also been criticized by modern writers, 
such as Geffcken and Stowell; but we have here only an ethical critique 
of positive international law. Grotius and Vattel, as well as the practice of 
states and courts, clearly affirmed the title by conquest. In recent times 
tendencies toward legal limitations of the title by conquest can be seen, 
which found expression, e.g., in the Drago doctrine, the Nine Power Treaty 
of 1922, in many Pan-American declarations, in the Saavedra Lamas 
Treaty of 1933, in the so-called nonrecognition doctrine. But all writers 
who have studied these developments agree that we have here only 
tendencies, and not yet a new rule of law.** “Conquest,” as Sir John 
Fisher-Williams states, “is often a moral wrong. But it is not illegal 
and it produces legal results.” ®* 


87 See Charles Cheney Hyde, “Conquest to-day,”’ 30 American Journal of International Law (1936), 471-76; 
Matthew M. McMahon, Conquest and Modern International Law (Washington, 1940). 


* “Sovereignty, Seisin and the League,”” 7 British Year Book of International Law (1926), 41. 
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Title by conquest is still the valid law. The Allies were entitled 
under general international law to annex Germany, but they did not. 
But what is debellatio? The practice of states is of little help. In this 
century there have been only two cases of debellatio (Boer Republics, 
1902; Ethiopia, 1936), and in these, as in the more frequent cases 
of the nineteenth century, conquest was always followed immediately by 
the annexation of the conquered state. 

The literature is not of great help either. First, the recent literature 
has no doubt given too little space to the problem of debellatio in its 
triple legal aspect as a means of terminating a war, as one of the forms 
of the extinction of a sovereign state, and as one of the methods of acqui- 
sition of territorial sovereignty—probably because it was held that the 
subject is no longer of great actuality. Second, there is a deep division 
in the literature as to the legal meaning of debellatio. 

One school of thought, to which many more modern Continental 
writers belong,® sees in debellatio merely a factual situation, mostly defined 
as the complete annihilation of the enemy armed forces, total occupation 
of the enemy state, and lasting destruction of its government. If these 
facts are present, then, according to this school, the enemy state has 
ceased to exist as a sovereign state and its territory, according to many 
writers, has become terra nullius. According to this school debellatio is 
identical with conquest; the annexation is merely a usual, not a legally 
necessary, presupposition for the extinction of the enemy state. Conquest 
alone extinguishes the enemy state; the victor may, or may not, annex 
what is now terra nullius. Especially the recent Italian doctrine has strongly 
upheld this point ‘of view.7° Some of the Italian writers think that the 
end of the enemy state through debellatio happens only when all the 
three quoted facts materialize; others see the decisive factor in the destruc- 
tion of the enemy’s governmental organization. Quadri goes so far as to 
identify the total occupation of the enemy state with debellatio in this 
sense. But this theory is certainly untenable. The practice of states and 
courts clearly shows that, under positive international law, total occupation 
of enemy territory has no such legal effects as long as allies continue 
fighting.” This rule operates also in favor of Germany. It was not on 
May 8, 1945, but only at the date of the surrender of Japan, that Germany 
was legally ripe for annexation. 

Naturally, those writers on the German problem who belong to this 
school will conclude that Germany has ceased to exist as a sovereign state, 


® Thus, e.g., Liszt, Meurer, Kirchenheim, Freytag-Loringhoven, Rivier, and others. 


See the writers quoted supra, notes 31-34; for the conquest of Ethiopia see, M. Udina, “‘L’annessione 


dell’Etiopia,”’ 2 Archivo di Diritto Pubblico (1937), 247. 
71 Belgium and Serbia in World War I, Poland and other states in World War II. 
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as she was undoubtedly conquered. The Italian writers construe under 
this doctrine the present occupation of Germany not, like Kelsen, as a 
condominium sovereignty of the victors, but as activities by the Allies on 
a terra nullius. A terra nullius, however, can be acquired legally through 
effective occupation by any state; this is certainly not the legal situation 
of occupied Germany. 

On the other hand, there is a very different school of thought, 
according to which debellatio consists of conquest plus subjugation, which 
must be exercised through annexation. Here the objective fact (conquest) 
must be coupled with the subjective animus of annexing the conquered 
enemy state. This school is also represented by Continental writers, partic- 
ularly clearly by Strupp; *™ this point of view is, without exception, taken 
by Anglo-American writers.”* It is sufficient to point to two recent state- 
ments by Hackworth** and Lauterpacht. “Subjugation,” Lauterpacht 
writes, “may be correctly defined as extermination in war of one belliger- 
ent by another through annexation of the former’s territory, after conquest, 
the enemy forces having been annihilated.” 

If this second doctrine is adopted, Germany has not ceased to exist 
as a sovereign state, as she certainly has not been annexed. Thus the 
opposing doctrines on the status of occupied Germany can both claim to 
be correct, according to whether they are based on the one or the other 
school of a deeply divided doctrine. However, it seems that the second 
doctrine is not only advanced by a majority of experts, but that it is 
also the correct one; i.e., in conformity with positive international law. As 
two of the “Big Three” are Great Britain and the United States, and as the 
Anglo-American literature is unanimous in the sense of the second school, 
the documents of 1945, written under Anglo-American influence and 
clearly denying the intention to annex Germany, must be interpreted in 
the sense of the second school. 


72 See his article, “‘Debellatio,”” Wérterbuch des Volkerrechts, 715, and, Eléments du Droit International 
Public (Paris, 1930), II, 525. Im the same sense Schatzel, and Waldkirch. 
73 See, e.g., Westlake, Philipson, Lawrence, Hall, Halleck, Hershey, Wilson-Tucker, Pitt-Cobbett, Hyde, 


Fenwick. 


™ “Conquest is the taking of possession of the territory of an enemy state by force; it becomes . . .« 
transfer of sovereignty only if the conquered territory is effectively reduced to possession and 
annexed by the conquering state’ (Hackworth, Digest of International Law [Washington, 1940], 


I, 427). 
75 ‘A belligerent, although he has annihilated the forces and conquered the whole of the territory of 
his adversary . . . may not choose to exterminate the enemy state by annexing it. Subjugation 


takes places only, when a belligerent, after having annihilated the forces and conquered the terri- 
tory of his adversary, destroys his existence by annexing the conquered territory’’ (Oppenheim- 
Lauterpacht, International Law [6th ed., London, 1946], II, 467-68). See also the same, 7th ed., 
I (1948), 518-20: “It is the very annexation which uno actu makes the vanquished state cease to 
exist, and bring the territory under the conqueror’s sovereignty. Thus the subjugated territory 
has not for one moment been no State’s land, but passes from the enemy to the conqueror. . - 
through annexation” (Italics supplied). 
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IX 


The writers who correctly hold that an enemy state ceases to exist 
only through conquest plus subjugation often further hold that the victor 
who has conquered an enemy state has a legal right to annex it, but 
that there is only one alternative to annexation: a simple belligerent 
occupation under the Hague rules. Tertium non datur. 

It is true that acts and declarations of the Allies as to the legal basis 
of occupation are often contradictory. That the status of Germany cannot 
be construed as a simple belligerent occupation has been strongly stated 
in documents, acts, and declarations. Thus point 2a of the directive of 
1945 to General Eisenhower states: “The rights, power and status of the 
military government in Germany are based upon the unconditional sur- 
render or total defeat of Germany.” That this is by no means an occupatio 
bellica under the Hague rules is the legal opinion expressed in the Nurem- 
berg Judgment. In a much-quoted statement the British commander-in- 
chief, General Sir Brian Robertson, declared: “The present occupation 
of Germany has no precedent . . . was never envisaged by the authors 
of the Hague convention. In view of the supreme authority vested in the 
four commanders-in-chief, there is no limit on their powers save those 
which they choose to adopt. Any allegation that measures taken by British 
Military Government constituted a violation of the said articles or of 
International Law are misconceived and beside the point.” 

On the other hand, the French and American military governments 
have, in their requisitions forms often expressly referred to the correspond- 
ing Hague articles."* Such statements have also been made in the United 
States when e.g., funds were requested from Congress for relief in the area 
occupied by American forces, with reference to Article 43 of the Hague 
rules.*7 To make the legal confusion even worse, General Clay once 
refuted the applicability of the Hague rules on belligerent occupation with 
the remark that “it cannot be claimed by a state which wages aggressive 
total war.” But positive international law prescribes the application of 
the laws of war also against an illegal belligerent; nothing is more sure in 
law than that. On the other hand, in his proclamation in the autumn 
of 1944, when Allied troops first entered into Germany —i.e, at a 
time when there really was no more than a belligerent occupation under 
the Hague rules—General Eisenhower claimed powers far transcending 
those granted to a military occupant. 


1 See references in Stédter, op. cit., pp. 178-79. 


™ Report on Germany of House Select Committee on Foreign Aid (E.R.P. Committee [H. R. Rep. no. 
1500, 80th Cong., 2d Sess.]). Hearings before House Sub-committee on Appropriations in 1947 for 
Government and Relief in Occupied Area (Appropriation Bill for 1947, 80th Cong., Ist Sess.). 
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Writers such as Brabner Smith,”* Bagge’? and many Germans,*° 
reasoning under the tertium non datur argument have come to the con- 
clusion that as Germany has not been annexed, her legal status is simply 
that of belligerent occupation under the Hague rules. This theory has 
also been strongly defended by Laun. From a German point of view, this 
theory is politically valuable; it is a fighting theory, to prove that much, 
perhaps most, of what the Allies have been doing and are doing in 
Germany is in full contradiction to the Hague rules, and therefore strictly 
illegal under international law. Laun at a time when it might not yet 
have been advisable to say so openly, put this accusation in the form that 
the Allies have created in Germany a “special law” (ein Sonderrecht), 
that they are manipulating with a “twofold international law” (zweierlei 
Volkerrecht); but what he really meant was the assertion of the strict 
illegality of Allied measures; and later writers have made such statements 
openly. 

However, this theory, too, is legally untenable. The law of belligerent 
occupation is certainly still valid law, and recognized as such by the 
Nuremberg Judgment; but it applies, of course, only to belligerent occupa- 
tion, and the present occupation of Germany is not a belligerent occupa- 
tion. It must be taken into consideration that in earlier times any 
occupation of enemy territory constituted conquest. It was in order to 
distinguish a mere holding while the war is going on from the firmly 
established occupation after what already early writers called the “ultima 
victoria” in a war that the new institution of belligerent occupation had 
been created; and belligerent occupation became fully recognized in the 
literature after Heffter, and was regulated by the Hague rules. Belligerent 
occupation is therefore, historically and legally, exactly the opposite of 
conquest. It is characterized by being temporary, provisional, essentially 
precarious, subject to all the vicissitudes of war. That is the reason 
why in positive international law even the total occupation of an enemy 
country whose armed forces have been annihilated, and whose government 
has been driven out, does not constitute conquest, as long as allies of 
the state whose armed forces have surrendered in defeat continue to fight. 
For here even such occupation is precarious, as the Allied liberation 
of German-occupied Europe has shown. It is this precarious situation 
which explains the limitations that international law puts on the powers 
of the belligerent occupant. Belligerent occupation presupposes that the 
war goes on, not only legally but in fact, at least potentially. However, 


% Op. cit., supra, note 45. 
7 Op. cit., supra, note 46. 


8° Thus the Bavarian Minister Dr. Baumgartner in 1947, the resolution of German international lawyers 
at Hamburg in 1947: Peters, Budde, von der Decken, Scholz, Barandon, Wacke, Loening, Ipsen, 
Laun; also German court decisions. 
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after the total defeat of Nazi Germany the situation was essentially 
different since the occupation had become firmly established; any resist- 
ance, any factual continuation of hostilities, any possibility that the 
occupant might be driven out by the military vicissitudes of war—all these 
were out of the question. Indeed, these are the very characteristics of 
conquest, which is historically and legally exactly the opposite of belliger- 
ent occupation. 

Recently Stédter has presented a new theory which contends that 
Germany’s status is that of mere belligerent occupation, and yet that the 
Allied measures are in general fully justified under the Hague rules.* 
This theory is legally untenable for two reasons: first, because Germany’s 
status is not that of belligerent occupation; second, because if it were, the 
Allied measures certainly would be, to a great extent, illegal, as the afore- 
mentioned fighting theory holds. No amount of sophistication can prove 
legally that Article 43 of the Hague rules authorizes a mere belligerent 
occupant to take, within certain limits, all such political measures as are 
necessary to realize his war aims. Exactly the contrary is the law. The 
whole development of the law from Lieber to 1907 was in the direction 
of limiting more and more the powers of the occupant. Russia’s measures 
in Bulgaria during the Turco-Russian War were universally recognized as 
transcending by far the powers of a military occupant. When Germany 
in World War I divided Belgium into French and Flemish zones and 
encouraged Flemish nationalism—very mild measures, indeed, compared 
with Allied measures in Germany—this action was certainly in conformity 
with one of Germany’s war aims, but it was held illegal in the professional 
literature and in the courts. Any attempt to construe the present status 
of occupied Germany as simple belligerent occupation must necessarily 
fail in view of the unsurmountable legal obstacle constituted by Article 43 
of the Hague rules. 


X 


The road of tertium non datur leads to no solution. That is why most 
theories try to show that there is a third way under international law. 
But these theories of the “third way” show again the two opposed solu- 
tions: extinction vel non of Germany as a sovereign state. 

Leading among the writers of the first group is Kelsen who identifies 
“supreme authority” with sovereignty and holds that annexation is only 
one form, and not the only form, of taking over the sovereignty of the 
conquered state. All the adherents to Kelsen’s theory adopt similar con- 
structions; thus Pollack, Abendroth, Kempski, Benoist, Cuny, Schwarzen- 


* See his article in the Friedenswarte, Vol. 48 (1948), pp. 111 ff., and his book, Op. cit., supra, note 3. 
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berger; thus also the Nuremberg Judgment®? and the American Judgment 
in the Nuremberg Lawyers’ Trial. Quincy Wright argues a maiore ad 
minus:** the victors had, no doubt, the right to annex the conquered state; 
they were thus entitled “to declare the lesser policy of exercising sov- 
ereignty temporarily for specific purposes with the intention of eventually 
transferring the sovereignty to someone else.” For Wright, Germany has 
ceased to exist as a sovereign state; the victors are temporary sovereigns. 
This argument a maiore ad minus has found followers also among those 
who, like Verdross, affirm the continued existence of Germany as a state. 
German writers find comfort in Erich Kaufmann’s phrase that what has 
been done is, in comparison with annexation, “not a minus, but an aliud.” 
For Mario Giuliano, Germany is only a “geographical expression,” but 
others see in her a separate entity, while her sovereignty is “absolutely 
suspended” (Virally).** For the latter, Germany’s status is one of “inter- 
national administration.” For Abendroth, Germany, although extinct as 
a sovereign state, has remained a state in the sense of municipal law.*® 
Lauterpacht holds that Germany has been conquered, but not subjugated;** 
he states that “the international personality of Germany must be deemed 
suspended until the setting up of an independent German government.” 
But general international law knows no “suspension” of sovereignty. Mann 
holds too that Germany still exists as a state in the sense of municipal 
law.®? Jennings construes the Potsdam Declaration as a “government in 
commission,” ** as a special and temporary regime, as a separation of state 
and government, as a case of a succession not of states, but of governments. 

Other “third-way” constructions affirm the continued existence of 
Germany as a sovereign state. The theories of an “occupation of inter- 
vention” and of a “fiduciary occupation” have already been mentioned. 
Many writers hold, e.g., that the Allied Control Council is the German 
government. This is a wholly untenable theory which, if the continuance 
of war is asserted, would lead to the conclusion that the Allies are at war 
with themselves. Equally untenable is the theory of a “dual position” of 
the occupying authorities; thus Rheinstein,®® although he is forced to 
recognize himself that this dual position—‘“qua victors” and “qua German 
government”—leads to “ambiguity and an intrinsic contradictoriness” of 
the situation. 


82 “Making the Cagtow Charter was the exercise of the sovereign legislative power by the countries 
to which the so : unconditionally surrendered,”’ 41 American Journal of International 
Law (January, 1947), 2 


83 Op. cit., supra, note 20. 
84 Op. cit., supra, note 30. 
85 Op. cit., supra, note 39. 
86 Oppenheim-Lauterpacht, International Law (7th ed., London, 1948), I, 519-20. 
87 Op. cit., supra, note 26. 

88 Op. cit., supra, note 27. 

8° Op. cit., supra, note 10. 
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Another theory, represented by Schatzel® and Verdross,® affirms 
that Germany continues to exist as a sovereign state, but that she has 
been “put under tutelage.” °? The writers upholding “third-way” theories 
and at the same time affirming the continued existence of Germany as a 
sovereign state can muster strong legal arguments. There are the official 
documents that expressly deny the annexation of Germany, which declare 
the intention to maintain the territorial unity of Germany as of 1937. 
The Occupying Powers—already this name is an argument—and the laws 
of the Allied Control Council always speak of Germany, of “Germany’s 
frontiers” and so on. For example the United States suggested at the 
Belgrade Danube Conference that Germany be made a member of the 
proposed Danube Commission. East and West continuously affirm that 
their policies aim at the unity of Germany. Many acts of the occupation 
authorities can be cited; the American Military Government, for example, 
censured Bavaria for separatist tendencies; German officials at Hamburg, 
in the British Zone, were sworn to keep allegiance to the Reich. 

There are other strong legal arguments. The German nationality 
continues to exist, whereas when a state ceases to exist, its former nationals 
become stateless persons under general international law. The Allies have 
negotiated for years concerning the conclusion of a peace treaty; and 
certainly no peace treaty is legally possible with a state that has ceased 
to exist. Proclamation No. 2 of the Allied Control Council speaks of 
directions it will give concerning “the abrogation, bringing into force, 
revival or application of any treaty to which Germany is or has been a 
party.” (Italics supplied.) A strong legal argument, upon which Verdross 
particularly insists, is the continuance of Germany as a unity of inter- 
national responsibility for international delinquencies; reparations, the 
Allies state, have to be taken “from Germany.” A good legal argument 
is, further, the attitude of neutral countries, such as Switzerland, Sweden, 
even Austria, which officially and through their courts voice their con- 
viction of the continued existence of Germany as a sovereign state. 

The thesis of Germany’s continued existence as a state is, to a great 
extent, defended with arguments taken from the writings of Verdross; 
thus the distinction between condominium and coimperium, the distinc- 
tion between sovereignty and mere exercise of sovereignty.®* Here belongs 
also Verdross’s distinction between territorial sovereignty and mere “terri- 
torial supremacy” (Bosnia 1878-1908). This distinction is certainly a 
correct one. He who, as in the case of “cession for administration,” has 


% Deutsche Rechts-Zeitschrift, Il (March, 1947), 69-72. 


%1 Professor Verdross had the amiability to send to this writer a typed sketch of his legal construction of 
the status of occupied Germany. 
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only territorial supremacy is not the sovereign. He has only, to state it 
in the words of the Panama Treaty of 1903, all the rights “as if he were 
sovereign,” but not of the sovereign; the right of sovereignty, although per- 
haps only a nudum jus, can be in another state. Only the sovereign has 
the jus disponendi over the territory, not he who has mere territorial 
supremacy. But is that the case here? In the declaration of June 5, 1945, 
the victors state that “they [not the peace treaty] will hereafter determine 
the boundaries of Germany or of any part thereof.” (Italics supplied.) 
With regard to the factual dismemberments of Germany in the East and 
the West, it can be argued legally that these are only provisional measures 
and that it has always been expressly declared that all problems of Ger- 
many’s frontiers must wait for their definitive solution at the peace con- 
ference. But East Germany has been ceded, at least for administration, 
to the Soviet Union and Poland, and that constitutes an exercise of the 
jus disponendi by the territorial sovereign. Verdross reasons that German 
state power has continued in the lower organs. But sovereignty cannot 
exist in the lower organs only. In addition, no such state power has con- 
tinued even in the lower organs, as the victors assumed supreme authority, 
“including all the powers possessed by the German Government, the 
High Command and any state, municipal or local government or author- 
ity.” (Italics added.) The American Military Government, in the interest 
of decentralization and democratization, began “to transfer authority to 
local German organs.” (Italics added.) 

All authority in occupied Germany has its legal reason in the 
“supreme authority” of the victors. Arndt states that laws by German 
bizonal authorities “are not German laws, but only laws for Germans.” 
Stédter denies that the fact that all German authorities owe their origin 
and competence to measures of the occupation authorities destroys their 
German character. The competence of an organ depends either on con- 
siderations of jurisdiction; i.e., for whom the organ has to work; in this 
sense the German authorities are German organs. Or it depends on the 
legal source from which the authority of an organ is legally derived; this 
legal source is everywhere the “supreme authority” of the Occupying 
Powers. 

There is further this legal difficulty: Can a sovereign state continue 
to exist if it has no central government? German writers take much 
comfort in the idea that a merely temporary lack of government does not 
have the extinction of the state as a legal consequence. Closely connected 
with this argument is the distinction between “capacity to have rights and 
duties in international law” and “capacity to act.” Whereas for Lauter- 
pacht the first capacity is “suspended,” many argue that Germany has 
only lost her “capacity to act.” Can this theory be legally maintained? 
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The measures of the victors have abolished all Hitler laws, all state 
organs, have closed all courts, disarmed and demilitarized Germany, 
punished the war criminals; they have politically remade Germany; they 
tend toward “reeducation,” and complete control of German trade and 
finances; they have brought to an end all external relations of Germany; 
they have created the “Lander” and by Control Council Law No. 46, they 
have abolished the state of Prussia; they have disposed of German territory 
and of the “orderly transfer of German populations”; they have dis- 
mantled factories and taken reparations. Now there is a norm of general 
international law according to which a state guilty of an international 
delinquency must make reparations. But as general international law con- 
tains no details, and as neither the guilty nor the injured state can uni- 
laterally determine the amount and the modes of reparation, a previous 
agreement is necessary. German writers speak often of “performances 
in advance of reparations” (Vorleistungen); but where is the basis for 
that in general international law? 

The case of occupied Germany is not one of a restriction of her capac- 
ity to act. It should be admitted that Germany had completely lost her 
capacity to act, in external as well as internal matters. Can a state under 
such conditions be sovereign? Even the proponents of continued existence 
of German sovereignty are forced to admit that Germany has become 
a “dependent state” (Rheinstein) or a “protectorate” (Verdross). Is a 
protected state that also has lost its whole capacity to act, even in internal 
matters, a sovereign state in law? 

True, the German Federal Republic has made great progress. More 
and more sovereignty is “transferred” or “restored” to Germany. She may 
now, under certain conditions, conclude treaties. She will be admitted 
to international organizations; she will enter the Council of Europe; and 
she has taken part, on a basis of equality, at the Paris negotiations con- 
cerning the Schuman Plan. Germany will be more and more integrated 
into the so-called Western European and the Atlantic communties; 
the day may not be far when she will also participate in the defense of 
these groupings. 

All that may be admirable and in the interest of Germany, of Europe, 
and of the whole “free world.” But the problem of the legal status of 
occupied Germany remains. The Western Republic is not a state, but 
only a “fragment of a state,” as the experts at Herrenchiemsee expressed 
it. It is an artificial conglomeration of artificial “Lander,” often with 
absurd boundaries and an artificial capital. Western Germany has its 
legal raison d’étre in the supreme authority of the three Western Powers. 
Even Grewe, for whom the present status of Germany is one of “seques- 


* Wilhelm Grewe, Ein Besetzungsstatut fiir Deutschland (Stuttgart, 1948). 
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tration,” sees in the Occupation Statute an act of sovereignty of the 
Occupying Powers. This Occupation Statute of April 17, 1949, has been 
unilaterally proclaimed by the Western Powers “in the exercise of supreme 
authority which is retained by their governments.” Sovereignty means 
that a state is immediately and exclusively subordinated to international 
law, and not to any other legal order. The Occupation Statute does not 
give to Western Germany sovereignty, but “self-government to the maxi- 
mum possible degree consistent with such occupation.” Occupation rule, 
as Erich Kaufmann correctly states, is essentially foreign rule. The Occu- 
pation Statute contains not only reserved powers in wide and highly 
important fields, but also the reserved power to resume, under certain 
conditions determined by the Occupying Powers, in whole or in part, 
the exercise of full authority.°° That Western Germany will be admitted 
to the Council of Europe only as an associated member is explained by 
its lack of sovereignty. 

In addition, Eastern Germany, too, is only a fragment, and certainly 
not a sovereign state. A sovereign state needs not only a government, but 
an independent government. The Germany of 1937 does not exist. 
There are two “Germanys,” more and more divided not only in constitu- 
tional but also in private and criminal law, in organization and ideology. 
They symbolize the East-West split; so does Berlin, which legally belongs 
now neither to the Western nor to the Eastern fragment. How shall the 
Germany of 1937 be unified again as a sovereign state? The present situa- 
tion is certainly a tragedy for Germany and for the world, a tragedy made 
gloomier by the recent events in equally split Korea. 


XI 


The Occupying Powers are bound by their treaties and agreements 
inter se; but these constitute merely particular international law. The 
legal source which justifies these agreements can be found only in 
general international law. 

The Occupying Powers are, further, bound in any case by norms of 
general international law, not only toward aliens in the occupied territory, 
but also toward Germans. The latter are not without legal rights as regards 
the victors; they are protected by the norms established in the name of 
humanity that constitute positive international law. The Prisoners of War 
Convention remains binding also in case of conquest; as Fahy admits, not 
all the Occupying Powers have fully fulfilled their obligations in this 
respect.» He who takes over a territory, even if illegally, is under the 


% Gustav von Schmoller: Die Befugnisse der Besatzungsmiachte in der Bundesrepublik Deutschland 
(Frankfurt a.M.: Europa Archiv, 1950). 
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legal obligation to care for the population. Rheinstein®’ is perfectly correct 
when he states that the importation of food into Germany is not simply 
an act of charity or generosity, but the fulfillment of an international duty. 
To slaughter the population of a conquered territory, to sell them into 
slavery, or reduce them to forced labor—practices frequent in earlier 
times—are definitely prohibited by general international law actually in 
force. The power of the victors is not unlimited legally. 

Giving one-fourth of Germany to the Soviet Union and Poland, 
always objectionable morally and politically, could have been done legally 
only by the sovereign of the conquered territory. The “orderly transfer” 
of millions of Germans, and the way it was carried out, Rheinstein writes, 
“cannot be called anything but a crime against humanity in the full sense 
and with all the implications of the term as determined in Nuremberg.” 

In certain ways the Occupying Powers have even done more than the 
sovereign can do under international law. This is the case of Law No. 5 
of the Control Council of September 30, 1945, by which the control of all 
German property abroad was taken over and this property taken away 
from the German owners.®® It is a well-settled rule of general international 
law that confiscatory measures of the sovereign have no extraterritorial 
effect. Hence also the necessity of special agreements with Switzerland 
and Sweden. 

The status of occupied Germany is neither subjugation nor simple 
belligerent occupation. It is correct that, in general, the law cannot be 
deduced from the facts. But there is the principle of effectivity, which 
is a norm of positive general international law, and this norm applies 
to the status of states. As an ultimate construction of the status of 
occupied Germany it could be said that even if the present status of 
Germany had been brought about illegally, yet this illegality would have 
been healed by the norm of effectivity. And this norm is not valid, as 
is sometimes asserted, only against the aggressor. Italy’s conquest of 
Ethiopia was certainly illegal, but it was effective, and Italy’s sovereignty 
was recognized de jure by Great Britain and by many other states. 

It is not necessary, however, to resort to the norm of effectivity, for 
general international law allows the conqueror not only to annex the 
conquered state, but also to determine its fate in a different way. He can 
restore the conquered state to its former sovereign and evacuate the 
territory; he can cede the conquered territory to a third state; he can 


% Op. cit., supra, note 10. 
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partition it. He can take over the conquered territory temporarily with 
the intention of later restoring its sovereignty. Even if his intention is to 
continue the conquered territory as a sovereign state, the latter may cease 
to exist by subsequent events, such as dismemberment, even if this occurs 
against the intention of the conquerors. Should a unified, sovereign 
Germany emerge within foreseeable time, the question whether it is the 
old state continued or a new state will probably always remain contro- 
versial, not only because of strong political and emotional influences, 
but also because of the vagueness of the international norm concerning 
the so-called identity of a state in international law. Of course, there is 
no hope for the emergence of a unified, sovereign Germany within the 
frontiers of 1937. 

General international law does not give to any victor, but to the 
conqueror, the right to take such measures with regard to the conquered 
territory as he thinks fit. This is the legal basis of the status of occupied 
Germany. The victors are not the German government, nor do they 
hold a dual position, nor are they the representatives of Germany. They 
act by virtue of a right given to them by general international law; all their 
acts, legislative, executive, or judicial, have the character of international 
law. Philip C. Jessup said in the United Nations Security Council debate 
on the Berlin blockade, “We are here by the right of victory.” Sereni 
holds the same view.*® 

It is this right of the conqueror, that is shown when writers state 
that the fate of the conquered territory depends on the will of the con- 
queror, when Lauterpacht notes that the conquered territory, even if not 
annexed, “remains in possession and under the sway” of the conqueror. 
That is why the same author can declare that the exercise of all rights 
and prerogatives is vested in the Occupying Powers “with full effect in 
International Law.” 

Especially within the Pan-American orbit, resolutions have been 
adopted to the effect that “victory gives no right.” But that is not the 
general international law actually in force. True, great progress has been 
made. The rights of the conqueror are no longer legally unlimited. But 
within these limits, the conqueror is entitled to determine the fate of the 
conquered state, by annexation or otherwise. It is therefore not only a 
phrase of literature when the German philosopher of a Christian existen- 
tialism, Karl Jaspers, remarked that the only norm that applies to totally 
defeated Germany is the ancient Roman rule: Vae victis! 


® Angelo P. Sereni, La représentation en droit international (Recueil des Cours, Hague Academy of 

International Law [Paris, 1949], 30: “‘C’est en leur qualité de vainqueurs qu’ils ont le droit absolu, 
reconnu par le droit international, d’etablir le statut juridique actuel de l’Allemagne . . . qu’elles 
ont acquis par la victoire.” 
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What Kelsen tried to prevent by his article of 1944—namely, the 
creation of a legally unclear and ambiguous situation with regard to 
Germany—has in fact happened. The situation of occupied Germany 
under international law presents and will continue to present a legal 
dilemma. 

On the one hand, the theories identifying either the unconditional 
surrender or the Potsdam Declaration with subjugation are legally unten- 
able. Germany was conquered, but not subjugated. Conquest alone does 
not extinguish the vanquished state, nor does it end the war automatically. 
On the other hand, the theories construing the present situation as mere 
belligerent occupation under the Hague rules are equally untenable in 
law; conquest is, historically and legally, exactly the opposite of belligerent 
occupation. The theories invented ad hoc are untenable, because they 
have no basis in general international law. Neither does general inter- 
national law, to quote some “third-way constructions,” know a “suspen- 
sion” of sovereignty, or know a sovereign state that has no government 
and is deprived of its total capacity to act, in both external and internal 
matters. 

While the situation, even if originally illegal, could be construed 
as healed by the principle of effectivity that is a norm of positive general 
international law, it is not necessary to resort to this construction. The 
legal basis of the present occupation is conquest; the conqueror has a 
right to annex the conquered state, but can also take other measures. 
He can, particularly, intend to preserve the sovereignty of the conquered 
state. That was the declared intention of the conquerors of Germany. 
But their very acts from the beginning, and also subsequent events, have 
made the carrying-out of this declared intention impossible. Where is the 
sovereign German state within the frontiers of 1937? From the beginning 
only rump Germany was made subject to occupation; and from this 
rump Germany, split into four occupation zones, the Saar, now a separate 
“associate” member in the Council of Europe, was virtually detached. 
At this time there are only two fragments, neither of them a sovereign 
state. And this situation is likely to last until either the victor in the 
next world war makes a completely new arrangement or, what would 
be too good to come true, a complete understanding between the United 
States of America and the Soviet Union can be reached. 

Some writers voice the opinion that the present development of 
Western Germany may render the problem of the legal status of occupied 
Germany merely an academic question. This is not the case. This prob- 
lem comes up continuouosly, diplomatically and internally. Recently, in 
the negotiations between the three Western Powers concerning the ending 
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of the war, France took the position originated by Kelsen, but was per- 
suaded to admit that Germany exists, although her sovereignty is “en 
sommeil.” Where is the legal basis in general international law for a 
“sleeping sovereignty”? Internally, the problem of the status of occupied 
Germany arises daily in Germany in legal business, and leads to the 
greatest difficulties. 

An analysis of the recent agreement of the three Western Powers of 
September 19, 1950, clearly shows that the basic dilemma continues.’ 
True, this agreement “marks an important stage in the normalization of 
the relations,” a “major advance toward the progressive return of Germany 
to partnership in Western Europe.” It gives the Bonn government more 
powers; but Western Germany—and the agreement covers only this 
fragment—by no means becomes a sovereign state. True, all restrictions 
on commercial cargo ships are removed, steps for “German participation 
in an integrated force for the defense of European freedom” are envisaged. 
The Bonn government will be authorized to establish a Ministry of Foreign 
Affairs, far-reaching reductions in existing controls concerning internal 
economic matters will be made, a review of the agreement on prohibited 
and limited industries will be undertaken. The Occupying Powers are 
prepared to amend the Occupation Statute. They “will treat any attack 
against the Federal Republic or Berlin from any quarter as an attack upon 
themselves,” and will increase their occupation forces. They will, finally, 
“take the necessary steps in their domestic legislation to terminate the 
state of war with Germany.” 

Again, it should be emphasized that all these blessings come from 
the authority of the Occupying Powers, and deal only with Western 
Germany. The Bonn government will be authorized by them to enter 
into diplomatic relations with foreign countries only “in suitable cases,” 
and the Occupying Powers alone will determine what cases are “suitable.” 
The supreme authority based on conquest is strongly reaffirmed. Thus 
the Occupying Powers are prepared to amend the Occupation Statute 
“while maintaining the legal basis of occupation.” The occupation troops 
will also be for the security of Western Germany, but “in addition to 
their occupation duties.” Finally, the declaration to terminate the state 
of war with Germany “will not affect the rights and status of the three 
Powers in Germany, which rest upon other bases”—namely, upon con- 
quest. 


19 New York Times, September 20, 1950, p. 2. 
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things, their thinking has given rise to sharply divergent views. Meta- 

physicians appear to be as sharply divided among themselves today 
as ever they were. Even in that most practical branch of philosophy that 
deals with norms of human conduct, theories of ethics remain numerous 
and sharply opposed one to another. It is important and encouraging to 
note, however, that there is far less variation among ethical principles than 
there is among the theories. Moral philosophers who are poles apart as 
to the “whys” of morality usually find themselves largely in agreement 
as to its contents. Relativists and absolutists, naturalists and apriorists, 
hedonists and self-realizationists, may all agree as to what things are good 
and what conduct is right, even though they reach their respective con- 
clusions by quite different paths. 

The same situation is to be found in the realm of political philosophy: 
theorists are more divided as to their fundamental assumptions than as to 
their ultimate conclusions. This fact is doubtless the consequence of the 
happy truth, long ago observed by Mill, that “mankind are more nearly 
of one nature than of one opinion about their own nature.” ? That is to 
say, the agreement as to conclusions, despite the opposing premises, is by 
no means accidental but flows directly from the most fundamental agree- 
ment of all, the agreeing natures of men. Without this substratum there 
would be no hope for society; with it we have society and there is hope, 
at least, for “one world”—far more hope for one world than for one 
philosophy. 

In view of this situation, it should be apparent that political liberalism 
owes its vitality in no small measure to the fact that it can be subscribed 
to by men of quite different philosophical positions. Skeptic and believer 
can lie down together under the broad shelter it provides. Relativists 
and absolutists may make common cause for its institutions. So it has been 
historically. The atheist Tom Paine supported “natural rights” just as 
vigorously as did the most religiously devout democrats of Cromwell’s 
army. Nor did Bentham’s denunciation of “natural rights” as “nonsense 
on stilts” prevent him from giving his powerful support to the principle 
of “one man, one vote.” Similarly today, the nature of the defense of 


Fin SINCE men began to speculate about the ultimate nature of 
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democracy given by Mortimer Adler is quite different from that offered by 
John Dewey, but the conclusion is substantially the same. 

Unfortunately, the fact that liberal-democratic principles and institu- 
tions can be subscribed to by men of quite different metaphysical per- 
suasions (although not by all men, nor even by all men of good will) 
sometimes leads to misunderstandings. Relativists attack liberalism for 
its dependence upon a doctrine of natural rights, in which they do 
not believe, while absolutists assail its broad tolerance of ideas, alleging 
that it amounts to an acknowledgment of weakness, a refusal to support 
even its own rationalistic premises, declining to do what is right for fear of 
doing what is wrong. More particularly, at least three closely related 
attacks are frequently made at this point. First, it is said that the free 
speech doctrine involves taking a position of neutrality as between right 
and wrong. The second point is really a dual one, but the arguments are 
so intimately connected that they are best treated together. It is argued 
that the case for free speech rests only on the assumption that truth will 
prevail in a situation where people are sincerely seeking the truth by 
means of rational discussion. In practice, however, the argument continues, 
tolerance is extended to people who are not sincere in their pursuit of 
truth and who abandon reason for irrational appeals in the pursuit of their 
selfish ends. This practice obviously is not supported by the presumed 
assumptions underlying the free speech doctrine. Finally, it is contended, 
the classical case for free speech defends it as an expedient, a mere 
mechanical and procedural device, with the consequence that the concept 
of the common good tends to be lost sight of in concentrating upon what, 
at best, is a mere method.” It is these three arguments which it is the 
aim of this article to criticize on the ground that they are unsound and 
that the answers are contained in the traditional doctrine of free speech, 
properly understood. 


I 


The argument that the free speech doctrine involves a retreat on the 
part of society from making ethical judgments and a denial that any idea 
should be considered worthy of special respect is based upon a serious 
error, its failure to distinguish between society and the state. Its fallacy 
lies in the assumption that society as a whole is to be equated with what 
is done by its political representatives, that is by government. This con- 
fusion is the error of the totalitarians, and one to be eschewed as the plague 
by democrats, on pain of otherwise falling into the totalitarian trap. 

There is no need here to restate the classical case for freedom of 
expression, as given by Milton or by Mill. It does indeed rest on the 


2 All three of these positions are supported in a recent article by Gerhart Niemeyer, “‘A Reappraisal of 
the Doctrine of Free Speech,”’ Thought, Vol. XXV (June, 1950), pp. 251-274. 
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assumption that there is such a thing as truth and that it can be found 
out, or rather approximated, by the use of human reason. Defenders of 
free speech have been well aware of the fact that in any particular contest 
between truth and falsehood the odds are but slightly in favor of truth. 
So slight is the edge under many circumstances that it may often be over- 
balanced by accidental advantages, such as superior rhetoric, on the side 
of falsehood. Is it then safe to allow truth to struggle unaided in the 
market place of ideas? If progress has been made, must society always 
stand idly by while each new contender does battle with it on even terms? 
The answer, it should be clear, is that society does not stand idly by. 
Novel ideas are by no means permitted an equal chance. Political controls 
are often the least effective of society’s defensive weapons. The “cake of 
custom,” the toga of tradition, and the dead weight of communal con- 
formism smother most incipient heresies before they are even given 
expression. It should need no demonstration to prove that most of our 
standards, our ideas of right and wrong in political affairs, as in other 
matters, are impressed upon us by our families, by our teachers, and by 
our friends and neighbors. No one who stops to think will believe that 
anyone in this country who questions the “American way of life,” or any 
part of it, is in any real sense “on equal terms” with the defenders of the 
status quo. Locke’s answer to those who would charge that he was 
encouraging the people to revolt on the occasion of every little discontent 
is equally applicable here. Indeed, the dice are loaded in the opposite 
direction. New opinions must be supported by powerful human interests, 
if they are successfully to challenge the prevailing pattern. 

Nor, incidentally, can it be said, that the exponents of the classical 
liberal doctrine of free speech were not aware of this fact and did not 
depend upon it. On the contrary, John Stuart Mill, for example, made 
a sharp distinction between the lengths to which government might rightly 
go in interfering with liberty and the lengths to which society might justi- 
fiably go in using informal controls. He believed it was quite proper for 
the latter limits to be much more restrictive than the former. 

It should be emphasized, too, that the contrast is not simply between 
the control of ideas by governmental censorship, on the one hand, and 
their control by the completely unorganized censorship of public opinion, 
on the other. Lord Bryce long ago argued that Switzerland was the 
most democratic of countries because of the extent to which its traditions 
and institutions, taken together, have developed in the average man the 
qualities of good citizenship—shrewdness, moderation, common sense, and 
a sense of duty to the community. Robert C. Brooks, on the basis of a 
careful study of Swiss techniques for making good citizens, discovered nine 
devices which were contributory to this end. Of the nine, one only, the 
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government service, is wholly subject to government control. A second, 
the schools, are largely subject to government control, and a third, political 
parties, may be termed quasi-governmental. All of the others—churches, 
the family, patriotic and other societies, language, literature, and the press, 
tradition and devotion to locality, and the group which he designates as 
“symbolism; cults; art, music, drama”—are, in Switzerland as in other 
liberal states, almost wholly outside the control of the state.* 

It is apparent then that the liberal doctrine of free speech is prepared 
to admit and even to proclaim that hard-won truths are entitled to respect 
and that the presumption should always be in their favor. Furthermore, 
liberal institutions are framed accordingly—for the Swiss example is typi- 
cal. Why then, it may be asked, do we distinguish between governmental 
and other social controls? If it is proper for one to give weight to the tried 
and true, why not also for the other? To attempt anything like a complete 
answer to this question would involve retracing in their entirety all the 
familiar liberal arguments, which it is not the purpose of this article to do. 
Partly, it is a matter of seeking to avoid the complete dominance of tra- 
dition at the expense of progress. Partly—perhaps this is the same argu- 
ment in another form—it is because of the great danger of abuse of power 
in this area by governmental authorities. There are, however, certain 
other, even more fundamental reasons for preferring social controls to 
political controls in the realm of opinion which deserve statement here. 

In the first place, social controls tend to favor the best and most 
rational contributions to human thought and institutions just because they 
favor that which has withstood the test of time. Obviously, this is only 
a tendency, and exceptions to it are all too frequent. Nevertheless, both 
history and reason support the conclusion that the dialectical operation of 
rational criticism does run in this direction. One difficulty with the 
attempt to apply the rational dialectic to the evaluation of ideas through 
the mechanism of government arises from the fact, already discussed, that 
people tend to disagree most of all on matters of abstract principle. When 
they are called upon to decide on matters of general doctrine, apart from 
the disciplinary and corrective effect of practical application, they are 
most prone to miscalculation, most likely to allow their passions to rule 
their reason. Society’s standards and loyalties are, for the most part, 
worked out in terms of concrete applications. The fundamental principles 
to which we all subscribe originated as generalizations of specific judg- 
ments made in concrete cases. On the other hand, if a deliberate attempt 
is made, through the formal organization of government, to decide what 
principles and ideas are right and ought, therefore, to be tolerated, the 


3 Robert Clarkson Brooks, Civic Training in Switzerland; a Study of Democratic Life (Chicago: University 
of Chicago Press, 1930), p. 423. 
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stage is set for a maximum of heat and a minimum of light, for high- 
sounding propositions characterized by specious plausibility and hidden 
traps. To the validity of this contention, the history of governmental 
censorship bears ample witness. 

There is a further, closely related reason for preferring social to politi- 
cal controls. As was hinted above, the critical spot in any system for 
regulating ideas is likely to be at the point of the application of general 
principles. Governmental control is subject to two special difficulties, two 
peculiarly characteristic vices. In the first place, anyone who is formally 
charged with the responsibility for making particular decisions as between 
a demand for liberty and demands based upon the exigencies of other 
goods, such as order, is likely to minimize the importance of liberty simply 
because it is a long-run value. This point is especially valid when the 
liberty in question is freedom of expression. The value here is not pri- 
marily one of immediate experience. The man whose opinions are sup- 
pressed undoubtedly feels frustration and resentment, but the great cost 
to society is the loss of whatever value there might have been in his ideas 
and also in the ideas of hundreds of others who, in an atmosphere of 
suppression, may not even think the thoughts that more favorable condi- 
tions might have elicited. In a particular case, however, the threat of 
evil actions resulting from the ideas is more imminent, and is therefore 
likely to seem more important than the long-run consequences of sup- 
pression. 

Moreover, the self-interest of public officials is always on the side 
of suppression. Unorthodox ideas are threats not only to order but even 
more to the positions of those presently enjoying authority. Even though 
the threat is only one of peaceful and democratic change, it spells the 
risk of loss of power, prestige, and material well-being for many of those 
who are charged with passing upon the eligibility of ideas for circulation. 
They would be more than human if this fact did not tend to influence 
their judgment. Here then is an additional reason for relying most heavily 
upon non-political social controls in this area. 

Finally, there is yet another argument in favor of the use of social 
rather than governmental restraints. Social controls are milder, more 
flexible; they allow more room for opposition. The sanction for verbal 
defiance of community standards may be simply a slight chilling in the 
attitude of one’s acquaintances. From this point it may advance from 
chill to boycott and from acquaintances to closest friends. Its bearing may 
move from the psychological to the economic. Given sufficient motivation, 
however, it can virtually always be successfully defied. The techniques 
available to government, by contrast, are crude and unqualified. Something 
is either allowed or it is not allowed. If it is not allowed, government 
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must proceed against offenders with the usual agencies for enforcement 
of the law, to the point where the control is as nearly completely effective 
as it can be made. To be sure, officials need not always enforce the law 
as it stands on the books; but the essential point here, namely that gov- 
ernmental controls are relatively inflexible and admit of far less shading 
than other types of control, is sound. Either the law is applied or it is not. 
If it is applied, the citizen normally has no effective means of defiance 
at his disposal. He is either completely checked or not at all. 


II 


The second argument proposed for consideration is likewise based 
upon a failure to appreciate the full force of the free speech doctrine. 
It is said that the case for freedom of speech assumes both sincerity and 
rationality upon the part of the speakers but that, inconsistently, it defends 
the freedom of speakers whose arguments are neither sincere nor rational. 
The statement as to the assumptions underlying the doctrine is erroneous. 
Defenders of free speech have always been well aware of the fact that 
they must take the chaff along with the grain, that they are defending 
the right of those who have private or special rather than the public inter- 
est at heart, and those who will appeal to prejudice and emotion rather 
than to the intellect. In large measure, their answer to the attack has 
been the familiar one that it is exceedingly difficult to distinguish between 
sincerity and insincerity and between rationality and irrationality, and that 
to entrust officers of the government with such powers would be to invite 
the gravest of abuses. This answer would not be sufficient, however, if, 
as alleged, the case for free speech depended upon the sincerity and 
rationality of the speakers. In fact, it does not so depend, and that is the 
point that must be insisted upon here. 

The chief reason why the free speech doctrine does not depend upon 
the rationality of the speakers is that reason can protect itself. It is the 
very nature of reason to find out, expose, and negate irrational arguments. 
Certainly it is true that irrational appeals may be couched in such terms 
and issued under such circumstances that reason is blinded, allowing 
passion or prejudice to rule. Fortunately, however, where real freedom 
of speech prevails, no individual or group has a monopoly on such appeals. 
Both sides, or all sides, of an argument may be supported by these 
means. On the whole, appeals to unreason as such, like mere errors of 
logic, may be counted on to cancel each other out. Insofar as they 
have reason on their side they will tend to prevail. It is the nature of 
reason that this should be so as long as man is possessed of any reason; 
it is not required, be it noted, that he be dominantly rational. This is true 
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exact opposite, or anything in between; but the rational element, by defini- 
tion, can be but one thing. Those who argue against free speech on the 
basis of the power of modern propaganda devices are generally thinking 
of the situation that prevails in a totalitarian regime where competition 
of ideas has been replaced by monopoly. As long as the avenues of 
expression and exhortation are kept open equally to all, the odds are in 
favor of reason. In the short run, of course, error may prevail; against this 
possibility there can be no guarantee. 

Similarly as to sincerity, it must be pointed out that the free speech 
doctrine does not depend upon the motive or good will of the participants 
in public discussion. Reason works without regard to motive. In the 
long run, self-interest tends to cancel out self-interest. It is undoubtedly 
true that a person who, for example, is seeking to create dissension for 
his own sake, may have a large measure of temporary success. But it is 
also true that, if it becomes plain that a person’s motives in making a given 
argument are self-interested or otherwise impure, his listeners are likely 
to be more critical of his reasoning than they otherwise would be. Once 
the presumption of sincerity is questioned, the argument is rendered sus- 
pect. In other words, the state makes no distinction as to motives in this 
connection—and it is proper that this crude instrumentality should not 
attempt such a delicate task; but, once more, society, this time acting 
through individuals, does so, often with very telling effect. 


Ill 


Finally, consideration must be given to the contention that the “right” 
of free speech is supported as such a purely procedural matter, such a mat- 
ter of method alone, and that it diverts attention from the substantively 
important matter of the common good. The practical reasons for this 
approach, in terms of the dangers of abuse of political power over ideas— 
the source of all progress—have been sufficiently stressed many times and 
need no repetition. There is, however, a more fundamental, theoretical 
reason for the high degree of respect for the ideas of every individual 
which is the essence of liberal method. This reason goes to the very heart 
of the liberal-democratic philosophy. It is simply that such respect is a 
corollary for the spiritual individualism, the belief in the inherent dignity 
of man, which is the foundation of all liberal doctrine. Democracy 
insists that there is in each individual a potential source of good and 
of truth which must be protected, fostered, and cherished. This faith 
is common to all Christians and to all who have confidence in universal 
reason. It should be noted, too, that while the flame of this faith burns— 
or flickers—with greatly varying intensity in different individuals, the best 
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way to assure its development to the fullest possible extent is to assume 
its existence, even in the face of evidence to the contrary. 

As a final remark, it is perhaps hardly necessary to explain that, in 
avoiding the problem of where to draw the line in limiting freedom of 
speech (which no one contends should be absolute), the writer by no 
means intends to deny its difficulty or its importance. Free speech, for 
a democrat, is a practical absolute; and the problem of determining its 
practical limits is one which is especially in need of careful consideration 
at the present moment. This article, however, is confined to a clarification 
of the theoretical bases that should provide the foundation for such 
practical determinations. 





MAINE’S ANCIENT LAW IN THE LIGHT OF 
PRIMITIVE SOCIETIES 


RoBert REDFIELD 
University of Chicago 


MODERN student of primitive law has written that “Sir Henry 
Maine’s Ancient Law still remains after eight decades the pre- 
eminent work on the origin and nature of primitive legal institu- 

tions.” ? Without stopping to do more than wonder why anthropologists 
who have been studying primitive peoples failed in eighty years to pro- 
duce a better work on the subject, one may review Maine’s book in the 
terms in which it is praised by Hoebel: as the pre-eminent work on the 
origin and nature of primitive legal institutions. This paper will look at 
the book only as it gives understanding of the law and custom of primi- 
tive societies.2 No consideration will be given to Maine’s important con- 
tributions to the history of Roman and European law and to method and 
viewpoint in historical jurisprudence. Hence no attention will be directed 
to those parts of the book which deal with such subjects as the effects 
of legal fiction, equity and legislation in making western law flexible to 
meet changing circumstances, the steps by which the Romans developed 
a comprehensive idea of contract into separate legal conceptions appro- 
priate to a more complex society, the historical development of the con- 
ception of natural law out of the Roman law of nations and other elements, 
the nature of and transformations in the Roman principle of patriarchal 
authority, and the history of testamentary disposition. These are all 
matters of the history of the law of our Graeco-Roman-European tra- 
dition. They are the principal subjects of Maine’s book, and of Sir Frede- 
rick Pollock’s notes. This essay will consider only so much of Maine’s 
treatise as bears upon our understanding of primitive law and of primitive 
society. 

Although occasional reference will be made to Dissertations on Early 
Law and Custom,? which Maine published twenty-two years after the 
Ancient Law appeared, attention will center on the earlier and greater 
book: it is Ancient Law that Hoebel rightly regards as pre-eminent. If 
the admiration accorded the book by the writer of this essay appears greater 
than that of others who have discussed it in recent years,* it should be 


1E, Adamson Hoebel, ‘Fundamental Legai Concepts as Applied in the Study of Primitive Law,” 51 Yale 
Law Journal 951 (1942). 


2 Sir Henry Sumner Maine, Ancient Law. Its Connection with tne Early History of Society and Its 
Relation to Modern Ideas, with introduction and notes by The Right Hon. Sir Frederick Pollock, 
Bart. (London: John Murray, 1920, pp. xxiv, 426). 


3Sir Henry Sumner Maine, Dissertations on Early Law and Custom (new ed.; New York: Henry Holt 
& Co., 1886, [first published 1883]). 


4 Notably A. S. Diamond, Primitive Law (London and New York: Longmans, Green & Co., 1935). 
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remembered that the author looks at the Ancient Law from the know- 
ledge of primitive societies gained since Maine’s time, and that anthropol- 
ogy, by the admission of one of its representatives, has failed to produce 
a work superior to Maine’s. When Maine published the book, in 1861, 
Lewis H. Morgan was yet to write the first extended account of a 
primitive society composed from a scientific point of view, and a half 
century was to pass before anthropologists trained by anthropologists were 
to be turned out by universities to study the ways of life of the non- 
literate peoples by tried and accepted methods. 

For one reason, at least, Maine’s book is indeed a work to draw the 
praise of students of today. It is a work of true historical scholarship. 
Among books of his time on the origins and nature of institutions, Maine’s 
is outstanding in that the general ideas are referable to particular verifiable 
facts. Maine had sources to consult; he understood the sources and he 
drew from them general conclusions as to the trends of history in social 
and especially in legal institutions. He was quite aware of the difference 
between his empirical and historical method, based on a study of legal 
codes, and of the more speculative way in which the subject had been 
treated by others, and he vigorously defended the superiority of his method 
of inquiry. He was as sure as we are today that sound conclusions as to 
past events or as to the nature of institutions would not come from mere 
analysis resting on assumption as to some underlying principle or fictitious 
state of nature. Thus Maine was quite as opposed to Hobbes, who assumed 
a primordial state of nature in which men were brutish and miserable, 
as he was to Rousseau, who assumed a state of nature in which man was 
happy and free, because each assumed something which he had no way 
to prove. And when Maine came to the question as to whether Locke or 
Filmer was right when the one declared that men were originally organized 
in patriarchal families while the other denied that men were so organized, 
Maine refused to accept the views of either because the conclusions 
of both rested on mere conjecture, and not on historical research. 

Similarly, when in his later work he came to appraise the theories 
of Morgan and of McLennan regarding an original, sexually promiscuous, 
human horde, he recognized the idea as a conjecture unsupported by the 
evidence known to its proponents.5 Maine’s conclusion—that the original 
form of society was patriarchal—rested on something substantial, namely 
the Laws of Manu and the Code of Justinian. As shall be seen, Maine 
in this case drew the wrong conclusion from these materials, but the point 
emphasized here is that he had materials, and that he used them as a 
scholar would. The fact that Maine got the wrong answer from the 


5 Early Law and Custom, Chap. vii. 
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materials resulted from two errors: he thought that the early Graeco- 
Roman and early Hindu materials were more representative of human 
societies than they are; and he did not realize for how many thousands 
of years customs and institutions had been developing before the time 
of Homer. 

Here is to be made the first point in a criticism or correction of Maine 
as a guide to understanding of primitive law. To Maine primitive society 
was the society of the Greeks at the time of the Homeric poems, or of 
Rome at the time of the early kings, and primitive law was the law of 
that society. Maine examined materials from these or similar periods in 
the history of Mediterranean and Near Eastern civilizations and asked those 
materials to tell him what was the general and primary condition of man- 
kind. To Maine, primitive law was not the law of the primitive peoples 
that survive until modern times. To Maine, primitive law was ancient 
law, the law of the earliest classical civilizations. In his own words, 
Maine’s purpose was “to indicate some of the earliest ideas of mankind, 
as they are reflected in Ancient Law, and to point out the relation of 
these ideas to modern thought.” ® Although he called his book “Ancient 
Law” and not “Primitive Law,” the reader feels that he would not have 
objected to a characterization of his book as a work on primitive legal 
institutions. Indeed, he used the words “ancient” and “primitive” inter- 
changeably, and the reader is no farther than the third page when he 
finds Maine describing his work as “research into the primitive history 
of society and law.” Maine asked materials on Rome and Greece to tell 
him what the first social condition of mankind was, and we now know 
that these materials are not of a sort that would answer that question. 

The reader of the book will not find a single reference to any non- 
literate people surviving into modern times. There is no reference to any 
American Indian, African, or Oceanic tribe. In short, Maine has nothing 
to say, in any particular, about custom and law in non-literate, tribal or 
subtribal communities. His sources are European and, in small degree, 
Asiatic Indian. The earliest works he cites are the Homeric poems. It is 
in the Iliad that he discovers the themistes, those individual, god-inspired 
judgments which Maine thought to be a first form of law. When he 
comes to inquire into the ancient patriarchal family, it is in Tacitus, and 
especially in the early legal codes, that he finds materials. The chapters 
on the development of contracts and of criminal law are based almost 
entirely on Roman history. When Maine does go outside of Europe, it is 
to northern India, to a people whose civilization is rooted in the same 
ancient soil out of which Western civilization developed. How relatively 
advanced a society Maine had in mind when he considered ancient or 


* Preface to the first edition. Op. cit., p. ix. 
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primitive law appears in his conclusion that the instruments of agricultural 
production were the first kinds of property because, says he, they were 
the first commodities of consequence to primitive peoples. Yet we know 
that agriculture has come into man’s history in the last few minutes of 
the twenty-four hours since man became human. For Maine the earliest 
condition of mankind, the ancient or primitive society, is the society of 
the rural Romans, the time of Tarquin and Horatius. And we know now 
that this society was much more advanced than the society of the Anda- 
man Islanders, the Vedda of Ceylon—indeed, than the Druidic society 
of pre-Roman England. The observation may then be repeated: Maine 
took no account of primitive peoples outside of European and Asiatic 
Indian tradition; in fact he confined himself to the Roman, Greek and 
Hindu societies of a few hundred or thousand years ago. For him ancient 
law was primitive law.’ 

Today we look at the matter differently. We see that the society 
of the Homeric Greek and the society represented in the Laws of Manu 
were societies already immensely ancient. We suppose that man lived 
in societies governed by custom half a million years ago. Of course, we can 
never have any important direct evidence for the state of law and custom 
at that ancient time. Today, however, we do know many small societies 
without writing and practising a technology and division of labor much 
simpler than that characteristic of the societies of the ancient Greeks and 
Romans, and it is a fair presumption that although these very simple 
societies have changed in thousands of years, they have probably changed 
less than had the Greeks of the Iliad and the Odyssey. At the least we 
may say that our knowledge of these simple, non-literate societies shows 
us what custom and law are like in conditions much simpler than those 
prevailing in Maine’s examples. 

For one thing, the knowledge we have today of primitive societies 
does not let us conclude, as did Maine, that the first form of human 
society was patriarchal despotism. In ancient times, thought Maine, men 
existed in small groups, each a household, each independent of all others, 
each consisting of the descendants of one male who owned everything 
and had absolute dominion over everybody. In the Odyssey, where the 
society of the Cyclops is so described, in the Old Testament, and in the 
early history of Rome and of India, Maine found the evidence—and it 


7 By the time Maine wrote the lectures which became his Dissertations on Early Law and Custom, he 
ad read J. F. McLennan’s Primitive Marriage, and L. H. Morgan’s Ancient Society. Through 

these works (and otherwise?) he had learned something of the variety of forms of kinship and 

the family in pre-literate societies; especially had he come to take account of matrilineal descent. 
Accordingly, he modified his theory of the origins of society in patriarchal, ‘““Cyclopean” families 

to provide for matrilineal and other features as exceptional modifications of a prevailing patri- 
archal pattern of familial structure. But even in the later book almost no examination is given 

to the evidence from ethnology. The attention he gives to the reports from the Andaman Islands 
(note A of chap. vii) is very brief and without comment; the note is apparently inserted chiefly 
to show that this very simple society gives no evidence of a promiscuous horde. 
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is indeed there—that in those societies in early times descent was in the 
male line, and households existed in which property was collectively 
owned and in which the authority of the father was great. Maine extended 
the lines of this evidence to include all society. He supposed that at very 
early times the authority of the father was absolute, was unrestrained by 
custom. And he thought that what early records suggested as to certain 
peoples of the Mediterranean area and of India might well have been 
true of all peoples. He wrote: “The difficulty, at the present stage of the 
enquiry, is to know where to stop, to say of what races of man it is not 
allowable to lay down that the society in which they are united was 
originally organized on the patriarchal model.” Maine stopped just short 
of asserting that the universal original form of social organization was the 
patriarchal form.’ Such a conclusion, or anything approaching it, has no 
support in the facts we can command today regarding primitive societies. 
Maine did not know that many primitive societies emphasize the trans- 
mission of rights and obligations through the maternal line, not the 
paternal. He did not know that strong emphasis on the one line of descent 
rather than the other is not commonly found in the simplest societies. 
In fact, these simplest societies are neither patriarchal nor matriarchal. In 
most such societies both lines of descent are important; there is no 
patriarchate; despotic fathers are not found. It now seems to us that 
emphasis upon one line of descent rather than another came about, here 
with emphasis on the mother-line, there with emphasis on the father- 
line, depending on special circumstances; and it seems to us now that 
large households with despotic powers in the father are not at all 
characteristic of the simplest societies and probably developed at inter- 
mediate times in the histories of certain societies. In short, what Maine 
did effectively was to show the strongly familial character of early Euro- 
pean societies, and the patriarchal emphasis of these particular early 
societies, as a basis for explaining the development of European law. But 
his conclusions on this point cannot be extended, as he was inclined to 
extend them, to the yet earlier beginnings of European societies or, of 
necessity, to other societies at any period in their development. There is 
no reason to suppose that the Eskimo ever lived in patriarchal societies. 

A comparison of the general conclusions Maine reached regarding 
law and custom in European and Asiatic Indian societies with the law 
and custom that we now know to characterize non-European primitive 


8In his later book Maine did qualify the generalization in important respects. Taking account of the 
matrilineal societies, he wrote (Early Law and Custom, p. 204): “There are unquestionably many 
assemblages of savage men so devoid of some of the characteristic features of Patriarchalism that 
it seems a gratuitous hypothesis to assume that they had passed through it.” Further, in the 
seventh chapter of the later book he argued that a marked numerical inequality between the 
sexes would result in a tendency “to arrange men and women in groups very unlike those in 
which, according to the Patriarchal theory, they were originally combined’”’ (p. 215). But he 
thought of such arrangements as temporary: the patriarchal arrangement would be “‘recovered.”’ 























































MAINE’S ANCIENT LAW 579 
peoples, while acknowledging the worth, for the comparative student of 
society, of some of Maine’s more fruitful findings, will point out cases in 
which Maine’s conceptions of ancient law are quite inapplicable to the 
actual primitive societies that we know today and which are, in certain 
respects, inapplicable to any human society. Maine begins his book with 
the written legal code; let us begin at that point too. 

The very first page of his work fixes attention upon the written legal 
code as the point of departure for his study of the development of law. 
Roman law, Maine reminds us, was thought by the Romans to begin 
with their Law of the Twelve Tables, and Maine generalizes this ancient 
legal document into a class of phenomena, a stage in legal evolution, and 
writes the word Code with a capital letter. Most of Maine’s book is con- 
cerned with what happened after the institution of the Code. The Code, 
Maine thinks, was a good thing in that it prevented the extension, by 
irrational analogy, of what began as an adaptive rule to other cases or 
customs where it was no longer adaptive. Apparently Maine thinks that 
on the whole the regulations of early society were reasonable and sound, 
but that they tended to become unreasonable and unsound as man 
extended a rule to cover analogous cases. Thus Maine suggests (p. 17) 
that the Indian caste system, which he deplores, was an extension of some 
ancient provisions for cleanliness which had been wise and adaptive. This 
illustrates the good that a Code brings. On the other hand, says Maine 
(pp. 26-28), the making of a Code tends to freeze legal regulations so 
that they fail to change and to keep up with a changing society. Only 
western Europeans solved this problem; they solved it by the devices 
of legal fiction, equity and legislation. By these inventions they were able 
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, to keep the advantages of written law and also modify that law to respond 
, to the improvements in society. It was the Romans who discovered and 
y passed on to feudal Europe that benign invention, the contract, by which, 
. according to Maine, the stultifying and monotonous uniformity of primi- 
7 tive customs was broken. For Maine was sure that progress was taking 
. place, and that to the Romans and the English had been given the task of 
. leading mankind to higher and better things. 

” Maine declares that before there were codes there was customary law 
e and that before there was customary law there were themistes. What 
: does he mean by these conceptions? The themis, as it appears in Homer, 
’ is a judgment announced by a king under divine inspiration, a judgment 
he on a particular case. Apparently it expresses no preceding rule nor does 
~ it establish any precedent. Maine writes that themistes “cannot be sup- 
he posed to be connected by any thread of principle; they are separate, iso- 
in lated judgments” (p. 4). Maine apparently thinks that human societies 
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y once were regulated solely by such kingly expressions of divine will, each 












580 THE WESTERN POLITICAL QUARTERLY 
ad hoc, deciding each issue as it came along. Maine thinks that at this 
time man lived without customs and that these separate judgments alone 
controlled man’s conduct. He writes: “However strongly we, with our 
modern associations, may be inclined to lay down a priori that the notion 
of a custom must precede that of a judicial sentence, and that a judgment 
must affirm a custom or punish its breach, it seems quite certain that the 
historical order of the ideas is that in which I have placed them” 
(pp. 4-5). 

A society in which there is no custom, and in which conflicts are 
solved or wrongs are punished solely by individual pronouncements that 
have no reference to general principle is, to put it plainly, unthinkable 
to a modern student. All the societies known to exist, however rudi- 
mentary their technology, however simple their division of labor, live 
under well-understood and settled customs. There are societies, as shall 
be noted later, in which men are not formally punished for misdeeds, 
but there are no societies in which men do not know what is a misdeed. 
Apparently Maine thought of primordial society as composed of patriarchal 
family groups, each such group independent of the others, and he believed 
that the members of each such group were able to live together because 
the patriarch, from time to time, uttered themistes, which the members 
of the group regarded as coming from the gods and therefore as injunc- 
tions to be obeyed, although they had no basis in custom. Maine writes 
that under the “constitution. of ancient society . . . every man [lived] 
during the greater part of his life under the patriarchal despotism . . 
practically controlled in all his actions by a regimen not of law but of 
caprice.” In another place (p.134) he refers to “the mystery and spon- 
taneity which must have seemed to characterize a despotic father’s com- 
” Today this is quite unacceptable since it is known that al! 
societies, even the simplest, exist through and in self-consistent customs; 
conduct is expressive of these customs; and the pronouncements by chief 
or priest are closely consistent with them. It makes more sense to say 
that judgments follow customs than to say that customs developed out 
of despotic and capricious judgments. It is fair to add that apparently 
this came to make more sense to Maine also, for in his Early Law and 
Custom he wrote (p. 163): “The sentences or themistes—which is the 
same word with our Teutonic word ‘dooms’—are doubtless drawn from 
pre-existing custom or usage, but the notion is that they are conceived by 
the King spontaneously or through divine prompting.” The problem of 
primitive law is, then, how these customs, which we think of as primary, 
came to develop those formal, impersonal and explicit characteristics 
which convert them into law. 
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To give meaning to the principal terms used here, custom is under- 
stood to exist wherever the members of a primitive group expect one 
another to follow one line of conduct rather than another in circumstances 
that more or less repeat themselves, and when on the whole they do follow 
that line. Law is understood to exist wherever, in support of such well- 
recognized rules of conduct, force is formally exercised by somebody, not 
on his own behalf but on behalf of the whole group. The beginnings 
of law and the beginnings of the state are thus closely associated, for if 
there is somebody who exerts force on behalf of the whole group to carry 
out its rules, there is, in some very rudimentary sense at least, a state. 

The Andaman Islanders provide us with an example of a society in 
which there are plenty of customs, but no law.® It may be added that 
there are no patriarchal families, no despotic fathers, and no themistes. 
Men recognize and on the whole follow well-understood rules of conduct, 
but if the rules are overstepped there is no way in which formal, im- 
personal force may be brought to bear on the transgressor. The Anda- 
manese value their bows and pots. Although a good deal of exchanging 
by gift goes on, a man’s bow is his own, not everybody’s bow, and it is 
considered a bad act to destroy another man’s bow. On occasion it happens 
that as a result of a quarrel one Andamanese may destroy the bow or the 
pot of another. There is no doubt as to the moral judgment of the 
Andamanese: the transgressor’s action is condemned in word and gesture. 
But there is no authority to intervene, and no procedure to deal with the 
situation. The conventions of the society include no formal definition of 
appropriate compensation for the damage such a man may do, nor any 
specific procedure by which the injured party may obtain revenge or 
damages, nor any way by which the group as a whole may punish the 
delinquent or secure itself against repetition of the act. A man who feels 
aggrieved may take whatever measures occur to him, acting for himself. 
If one man kills another, there are no consequences that can be called 
legal. A murderer will leave the camp and hide until he thinks he will 
be allowed to re-enter; he fears that the kinsmen of the dead man may 
take private vengeance. A man who makes himself generally disliked by 
violence or bad temper is visited by no specific sanction. Sorcery is 
recognized and is considered reprehensible, but no measures are taken 
against the sorcerer. In this particular society, therefore, the diffuse sanc- 
tions sometimes loosely lumped as “public opinion” are enough to keep 
the society running, and the people get along without any law at all. 

Similar accounts could be given of some of the other very simple 
societies. Consequently it seems that law must have developed out of 
custom rather than custom and law out of themistes. Maine thought 


9A. R. Radcliffe-Brown, The Andaman Islanders (2d ed., Cambridge: The University Press, 1933). 
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that the first expression of formal law appeared in the written codes 
he knew. He further believed that before the invention of writing the 
prerogatives of the rulers to enunciate themistes became converted into a 
body of special knowledge controlled by an aristocracy. An élite now 
monopolized the law. Maine wrote: “Before the invention of writing, and 
during the infancy of the art, an aristocracy invested with judicial privi- 
leges formed the only expedient by which accurate preservation of the 
customs of the race or tribe could be at all approximated to” (p. 11). But 
Maine failed to understand that rules of conduct in simple societies are 
forever expressed and redefined in the day-to-day interactions of the 
people. In the simplest societies no specialists in legal knowledge are 
needed. In societies where certain older men are the accepted sources 
of knowledge as to what the rules are, these men have juridical respon- 
sibilities rather than aristocratic privileges. 

In California still live a simple, food-collecting people, the Yurok 
Indians of the lower Klamath River Valley and the adjacent Pacific Coast. 
Although they have no agriculture and a very simple technology, Hoebel 
writes that “wealth, its accumulation and display, is an interest of the 
greatest vitality for these people; tokens of wealth are strings of dentalium 
shell, woodpecker scalps, and large ceremonial obsidian blades. There 
is symbolic wealth in consumable goods, as well, but prestige comes from 
the goods whose value is largely fiduciary. Property is therefore of extreme 
importance as an instrument for the maintenance of personal status and 
prestige.” 

Among these people there is a beginning or perhaps a foreshadowing 
of law, a first establishment of institutions whereby the society, in the 
common interest in peace and security, moves to compose disputes and 
redress wrongs. Hoebel writes: 

Though there is no specialized law-enforcing personnel among the Yuroks, there 
is nevertheless a regularized procedural technique for enforcing conformance to the 
accepted legal standards. Enforcement is attained through the imposition and collection 
of damages, or by the infliction of bodily injury — even death —to the offender, for as 
Kroeber has rightly observed, “In the last analysis, violence to the body is the legal 
force [imperative].” It is up to the aggrieved and his kinsmen to institute the proceed- 
ings, as is usual in the private law of primitives, but they do not themselves, in the case 
of the Yuroks, arraign the offender or determine the extent of the damages to be 
assessed. This is done by an informal court of go-betweens, or “crossers,” who are chosen 
from among non-relatives living in different communities from those of the parties to 
the litigation. The plaintiff names two to four such persons, and the defendant does 
likewise. Whatever these men decide will be the judgment in the case. The crossers 
obtain evidence from the disputants and any other available sources; they confer among 
themselves as to what rules of substantive law apply, if any, to the case in hand; they 
arrive at a verdict and then, if they have found him guilty, declare an explicit judgment 
against the defendant. Thus, when the crossers find against the defendant, they sustain 
the plaintiff’s claim as a valid demand-right, for the defendant has been found derelict 
in his duty; the judgment assesses him with customary damages which must be paid to 


the plaintiff. In default, the defendant must become the plaintiff’s debtor-slave, or his 
execution by the plaintiff and his kin will be warranted. There is risk in this of 
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engendering a feud, though public opinion will support the plaintiff in his action. Each 
side fees his crossers with a dentalium shell, a fee which is euphemistically known as 
“his moccasin!” It literally compensates for the footwork involved in adjudicating 
the case. 

In fixing damages, the crossers are guided by well-established principles of value. 
Except for the above-mentioned bastards and slaves, who have no legal rights, every 
person has a fixed and immutable wergild, every material object its fixed worth 
determined by what has been paid for it in previous economic transactions, and every 
intangible property-right has its customarily recognized valuation.” 

As compared with the Andamanese, the Yurok have a mechanism 
for composing disputes in the public interest. If one man wrongs another 
among the Andamanese, the injured party is left to his own resources; 
if he does not retaliate, no corrective action occurs. Among the Yurok 
not only are there customs as to what is a wrong; there are also customs 
as to how to redress a wrong and compose a dispute. The agents of society 
are appointed by the interested parties, but the fact that they represent 
the public is shown by the rule that they may not be relatives of the man 
they represent and by the general emphasis on limiting the dispute and 
preventing a feud. The Yurok Indians, therefore, have a society in which 
law is represented by a system of compensations and a system of go- 
betweens, by which the tendency of an injured party to retaliate is checked 
in the public interest. There is no aristocracy with special prerogative 
to declare the lavy and decide cases. There is a code, in a sense, a list 
of compensations to be paid in many defined cases; the code is unwritten. 
Public opinion is the main support for the settlements reached, and when 
force, in the form of execution, is in extreme cases applied, that force 
is exercised by the relatives of the aggrieved party, not by any public 
executioner. The Yurok may have law, but they have no policemen, 
no sheriffs. 

The case of the Yurok may be generalized into the statement that 
much of the law to be found in primitive societies consists of the customary 
limitation of the right of an injured party to retaliate. Custom restrains 
an injured person from unlimited revenge. In the case of the Yurok the 
injured person receives customary compensation. In other societies he 
gets a restricted right to strike back. This point has been put elsewhere 
by this writer as follows: 

In these cases there is a recognized procedure whereby the injured party may do 
a retaliative injury upon the man who has committed a wrong against him (or them). 
In many of these cases, the group does not treat the delict as a crime, conceding all 
interest in retaliation to the parties injured; but general opinion and custom hedge 
revenge with limitations which assure the termination of the dispute and the restoration 
of peace and public order. Among the aborigines of Australia there is a widespread 
pattern of custom whereby differences are composed and social equilibrium is restored 
by means of a regulated combat in which the blood of the offender is shed. A man 


charged with an offense meets his adversary, or his representatives, armed and painted 
in a way highly stylized by custom, and a certain number of weapons are thrown at him 


10 E,. Adamson Hoebel, op. cit., p. 958. 
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which he attempts to ward off. Among the Gringai tribe individuals fought a personal 
quarrel with weapons nearest at hand, but in cases of serious offenses the offender had 
to stand out, with a shield, while spears were thrown at him, the number being propor- 
tional to the magnitude of his offense. If he could defend himself, well and good; if he 
was injured or killed, the result was regarded by the group as concluding the affair. 
Among the Kurnai the relative of one supposed to have been killed by magic stood 
up opposite the person accused of the sorcery. The accused, aided by his wife and the 
women of the tribe, sang certain songs while the slain man’s relative and the accused 
exchanged conventional feints and blows. Whatever was the outcome, the issue was 
regarded as closed. In such cases apparently the older men of the tribe act as the agents 
of public opinion in enforcing these sanctions, requiring the parties to meet and directing 
the proceedings; although some of the instances reported involve leadership by the 
medicine-man. 

The practices just cited from Australia are not so much punishment as feuds 
shortened in the interests of the public. They are interrupted and restrained killings. 
In this class of cases as well as in the cases of simple societies with unwritten codes of 
damages, there is recognition of a sort of principle of equivalent retaliation. The prin- 
ciple is of course perfectly familiar in the law of more complex societies. We know it 
in one form in the lex talionis. The spirit of it is common in primitive societies which 
do have recognizable juridical institutions. If a man of one clan is killed, that clan may 
kill an equivalent man of another clan. Among the Bageshu the one killed in retaliation 
must be exactly equivalent; the wronged clan may wait until the son of the killer is of 
the age of his father when the murder was done, and then kill him. Among the Giriama 
the murderer must be killed in just the same manner as that in which he killed his 
victim. The principle of equivalence applies also to compensation given in goods or 
wealth. Among East African Bantu tribes a man pays less compensation for injuries to 
members of his own clan than he pays to outsiders, because as a clan member he is 
entitled to share in all compensations. This is certainly a legalistic point of view.” 


These examples suggest some of the ways in which custom became 
that impersonal and formal application of force to compel settlement 
of disputes and composition of wrongs which we call law. The limi- 
tation of retaliation is surely not the only root of law. Another is to be 
recognized in the cases where an individual makes a public nuisance or 
danger of himself and is disposed of by someone, not an immediately 
injured party, who acts for everybody. Thus, among the Akamba of East 
Africa, a tribal council will deliberate over the case of a notoriously bad 
character and decree a punishment—beating him, or killing his cattle— 
which will be carried out by the offender’s own clansmen.’? There are 
also interesting cases in which it is not physical but moral force which is 
organized, conventionalized, and brought to bear on the offender. In the 
Sunda Islands a chronic liar is punished in the following manner: Passers- 
by heap twigs on the spot where a conspicuous dishonesty occurred; other 
twigs are added; as the pile grows, so does the offender’s shame. In short, 
law, as something to be distinguished from custom, has multiple roots. 
There are non-literate societies in which the full institution flourishes. 


11 Robert Redfield, Primitive Law, MS. William Seagle, in the fourth chapter of his book, The Quest 
for Law (New York: Alfred A. Knopf, Inc., 1941), discusses well various institutions whereby, 
in primitive societies, the blood-feud is regulated and checked. Besides the two institutions men- 
tioned above, payment of compensation and expiatory encounter, Seagle rightly recognizes also 
“public expostulation,” whereby the encounter between the two parties in conflict is converted 
into verbal assault, as in the “singing encounters’ of the Eskimo. 


12G. Lindblom, The Akamba in British East Africa: An Ethnological Monograph (Arch. d’Etudes 
Orientales, 1920, p. 17). 
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In West Africa the tribes have formal courts, with trial of an issue accord- 
ing to rules of evidence, and justice is exercised by officers acting for the 
chief, or the tribe as a whole. Moreover these West Africans are famous 
legalists; they enjoy litigation. 

What has been said here so far about law in primitive society has 
had to do with law as form, as code, as procedure or as court.’® Law is 
also content. It is rules about something. Here Henry Maine’s conclusions, 
based on observations of certain ancient societies, are a better guide 
to law in the present-day primitive societies. In the last chapter of his 
work Maine declares that if we look for criminal law in ancient societies 
we find not criminal law as we conceive it but a law of torts and punish- 
ment of sins. As to the first, Maine stressed the fact that in the early 
societies wrongful acts, which in modern society we expect to find punished 
under the criminal law as wrongs against society, were often regarded as 
wrongs solely against an individual, and so punishable under what we 
call the law of torts. This observation is sound for primitive exotic socie- 
ties, as well as for ancient Mediterranean societies. Maine puts his find- 
ings in the following legal language: “Offenses which we are accustomed 
to regard exclusively as crimes are exclusively treated as torts, and not 
theft only, but assault and violent robbery, are associated by the juris- 
consult with trespass, libel and slander. All alike gave rise to an obligation 
or vinculum juris, and were all requited by a payment of money” (p. 380). 
The same applies in Yurok society, and in a great many other primitive 
societies. The man who kills another incurs the liability of being killed 
by his victim’s avenger, or the liability to pay a compensation to the 
victim’s surviving relatives. But he is not punished by the tribe for a 
wrong done to society. We say today that if a man murders or burgles or 
embezzles, he must “atone to society” by imprisonment or execution. In 
primitive societies homicide and theft do not often involve this conception 
of atonement. The part played by atonement in the system of sanctions 
which attend delicts in primitive societies is, on the whole, limited to such 
dread-provoking acts as witchcraft and incest. These acts are often 
regarded as wrongs against society; there is an element of horror in them, 
and so they are punished by the gods alone, or if the tribe itself acts, 
it is to cleanse the society of the moral evil brought upon it by the 
wrongdoer, who must undergo some purificatory ritual, or be expelled, 
or be destroyed. Maine, although he did not make the mistake of seeing 
religion as the source of law, saw the moral and supernatural element 
in this class of delicts, and so called them sins. Yet they are not sins 


13 Another beginning of law is manifest in another manifestation of form: in those ceremonials whereby 
obligations are solemnized and made binding. This aspect of primitive law, in which law appears 
as a preventer of breaches rather than as a redresser of wrongs, is not considered in the Ancient 
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as the modern churchmen would think of sins, for, in many primitive 
societies, it is not so much the wrongdoer’s own soul that has been en- 
dangered, but the welfare of the whole society. Incest, a witchcraft, or 
breach of an important food taboo, may be punished on behalf of the 
whole society for the benefit of the whole society.1* Thus it appears that 
Maine provides the modern student of primitive society with most 
helpful insight where Maine is most general. His conception formed on 
very limited models of ancient society as patriarchal society, does not fit 
the primitive societies. The ideas of arbitrary father-power in a custom- 
less society, the conception of themistes as prior to custom, the view of the 
patriarchal family as primary, the emphasis on a written legal code— 
these are unfruitful ideas to the modern ethnologist. On the other hand 
the conclusions as to criminal law, just cited, tell us general truths about 
primitive law which hold good today. Ethnologists will introduce excep- 
tions and qualifications, but the main conclusions stand. 

The acknowledgement of greatest worth should be made with regard 
to Maine’s most comprehensive and summary statement: that the general 
trend of history has been from status to contract, that, on the whole, 
society began as a collection of families and has become an aggregation 
of individuals, that a man’s rights and obligations were once fixed by the 
familial relationships in which he found himself, and that they have 
come to depend upon his own free and contractual undertakings. Maine 
develops this generalization, which is true whether the comparison be 
between modern society and ancient Graeco-Roman society, as Maine 
made it, or between modern society and the hundreds of tribal and 
peasant societies as made by the writer of this paper. Maine made the 
generalization stick by a historical study of Western juridical institutions. 
The same generalization illuminates and brings into orderly comprehension 
otherwise heterogeneous facts from the primitive societies. If Maine was 
wrong in thinking of patriarchal society as something historically primary 
and more or less universal, he was right in thinking of familial institu- 
tions as universal and, in a sense, primary. For the relations of kinship 
do provide a sort of basic pattern of human association. Later students 
than Maine have shown that a territorial bond as well as a kinship 
bond holds together the men and women of simple societies. This qualli- 
fication, however, is minor: the simplest societies are, in quality of social 
relationships, essentially families, or family-like groups. Maine expressed 
this general truth alternatively in his conclusion that originally status, and 


1#In this paper nothing is said with regard to Maine’s view that in its origins legal rule and religious 
rule were intermixed: that law in effect derived from religion. The evidence from primitive 
societies does not support him; it is breaches of secular custom which in large part give rise to 
proto-legal action and institution. On this point Maine has been thoroughly corrected, by Seagle 


Shs” chap. x), and — somewhat too thoroughly — by A. S. Diamond in his Primitive Law 
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only later contract, fixed a man’s obligations. The anthropologist again 
recognizes the intellectual value of the insight offered. For primitive 
societies exist as networks of right and obligation and attitude between 
child, shaman and layman, elder man and younger. A man’s conduct 
follows from his place in this constellation of relationships. This is as 
true for the patriarch-less Andamanese as it is for the patriarchal early 
Romans. 

We think of contract especially in connection with material goods, 
with matters of purchase and sale. In our modern societies most goods are 
made to be put into a market in which their value is fixed by a pricing 
mechanism, and most goods are distributed by contracts entered into 
by sellers and buyers who, as a rule, make their agreements to buy and 
sell as the profit motive suggests. The market system of modern times is 
largely independent of the status system of the society. But in primitive 
societies the opposite is true. There economic systems are imbedded in 
social relations. Men work and manufacture not for motives of gain. 
They tend to work because working is part of the good life and often 
of a man’s religious obligation. Goods are distributed not by means of the 
market, but as an aspect of relations between men that are personal, 
conventional and moral. Thus, for example, the Australian hunter who 
kills a wild animal is expected to give one certain part of it to his elder 
brother, other parts to his younger brother, and still other parts of the 
animal to other defined relatives. He does this, knowing that he is a 
younger brother to his elder brother who, when the latter is successful 
in hunting, will make a corresponding distribution of meat to him. In 
many societies in which descent in the maternal line is stressed, a man 
gives the food he collects or grows to his sister’s children who are not 
members of his own household. His own children are fed by his wife’s 
brother. Moreover, a great deal of the distribution that takes place in 
primitive society is incidental to the tribal organization. It is customary 
in many Melanesian tribes for every worker to put some of the yams he 
grows into the yam-storehouse of the chief. The more yams in the store- 
house, the greater the pride of the community. The yams are known 
as the chief’s yams, but he is not free to eat them all himself, still less 
to sell them. He is expected to give them away, on certain festal occasions, 
to people of his own community and to their guests from other com- 
munities.’® 

In such a system of living, where is contract and freedom of con- 
tract? Maine was right in seeing that contract, as we know it, is not an 
original important feature of society. It is true that there are instances, 


15 B. Malinowski, “‘Baloma: The Spirits of the Dead in the Trobriand Islands,’ Journal of the Royal 
Anthropological Institute, Vol. XXXVI. 
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in primitive societies, of trading between two tribes without established 
personal relations between the two groups. The Congo Pygmies bring game 
they have killed to certain clearings, knowing that Bantu tribesmen, with 
whom they are not friendly, will come and put down bananas beside the 
meat and so, in effect, make an offer to exchange the bananas for the 
meat. After the Bantu have withdrawn, the Pygmies return. If satisfied 
with the number and quality of the bananas, they take them away; then 
the Bantu once more come to the clearing and take the meat. This is 
a kind of contract, without status relations, in primitive society. This— 
the silent trade—does occur. But it is not typical. 

Much more usual in primitive societies is exchange of goods upon 
what has been called a principle of equivalent good will. The Andama- 
nese—to mention a primitive group that has been cited before as an 
illustration—from time to time go visiting, a group from one band calling 
upon a neighboring and friendly band. The visitors take with them pots, 
bows, and woven ornaments. Arrived in the other camp, each visitor 
presents articles he has brought with him to one or another of the host 
encampment. The recipient then knows he is expected to reciprocate 
with a gift made to the giver and visitor. Emphasis is upon the equiva- 
lence of the generous gesture, not upon equivalent value of the object 
given. This is not a market. It is a party of visitors making friends. 
It is the personal relationship of friendliness that is important—it is status 
that matters, not contract. Yet the affair has something in it that has to 
do with our idea of contract, for the man who accepts a gift is under 
an obligation to make a gift in return. It is contract-like only in that 
an obligation arises to return something for what has been received. It 
is different from contract in that the one party has no real choice—he 
cannot decently refuse the gift. And it is different from contract in that 
there is no law, no formal sanction, to enforce the obligation to make 
a counter-gift. Only the informal social controls have influence: public 
opinion, personal conscience, and the pleasure derived from participating 
in the friendly giving. 

Primitive societies are characteristically like families rather than like 
markets. From early documents and from the history of western law 
Maine saw that this must be so, and although he knew little about 
primitive societies, in this respect he was right about them too. The primi- 
tive society is a family in that rights and obligations are largely fixed by 
the position of the individual—a position determined at birth. Economic 
institutions follow from social institutions and are subordinate to them. 
Men rarely contract, independent of these traditional and personal obli- 
gations. Barter is far from being a primary form of exchange of goods— 
it is secondary. On the whole, the broad history of humanity, the narrower 
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history of Europe, and the transformation of tribal society under the 
influences of contact with other societies, fulfill the generalization. The 
society becomes less dependent on inherited personal status as an aspect 
of family and family-like relationships, and more dependent on the delib- 
erate choices and undertakings of separate individuals. It is particularly 
in this respect that Maine’s book justifies Hoebel’s statement, with which 
this paper began, that “Maine’s Ancient Law still remains . . . the pre- 
eminent work on the origin and nature of primitive legal institutions.” 
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INTRODUCTION 


FTER A SEVENTEEN-YEAR interval without parliamentary gov- 

ernment, Western Germany elected a representative assembly on 

August 14, 1949. Though German enthusiasm over the election 
was not excessive, electoral participation (78 per cent of those eligible to 
vote) compared favorably with that under the Weimar Republic. Invalid 
ballots (3.1 per cent) were higher than under the Weimar regime (1 per 
cent) but not high enough to attest to any appreciable opposition to the 
convocation of the parliament. The election boycott called for by a few 
rightist organizations failed to materialize, despite the fact that the parlia- 
ment was elected within the framework of a provisional constitution which, 
while drafted by a German Parliamentary Council, owed its existence to 
Allied sanction. Moreover, the election law set a very low residence 
requirement—three months in the territory of the Republic'—thus enabling 
most of the refugees, with the probable exception of a few thousand who 
had just arrived from the Soviet Zone, to participate in the elections. The 
number of those excluded from voting through decisions of the denazifi- 
cation tribunals or of Allied authorities did not amount to more than 0.2 
to 0.4 per cent of the total electorate.2 For these reasons, the Bundestag, 
in spite of the assertions of East German propagandists, can justifiably be 
called a truly representative body. 

What kind of representatives did the West German electorate send to 
the Bundestag? Did they emphasize the need for a clean break with the 
past, or did they endorse former Nazis or old-time politicians from the 
Weimar period? To what extent did their choices follow their economic 
interests? How did the refugees fare? These are questions which are 
answered by the data presented in this essay. 


AGE OF COMPOSITION OF MEMBERS 


The present Bundestag is no gerontocracy, although 16.2 per cent of 
its members are over sixty years of age. The average age of members at 
the time of the election was fifty, as it was for the “Indian Summer” 


* The author gratefully acknowledges the collaboration of Mr. Wallace F. Doer, of the Department of 
State, in the compilation of the statistical material. 

1 Election law for the first Bundestag and the first Bundesversammlung of the Federal Republic of Ger- 
many of June 15, 1949; BGBL, p. 25, par. 1 (3). 

2 Ibid., par. 2 (3) and (4). Im the US Zone, where denazification was more severe than in the other 

estern Zones, 100,000 people had been temporarily deprived and 25,000 permanently deprived of 

their civil rights, including the right to vote. However, by August, 1949 many, if not the majority, 
of the 100,000 had regained their status as full-fledged citizens, e.g., in Hesse, only 13,000 from a 
total of 2,901,000 eligible voters have remained disqualified as of August, 1949. 
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Reichstag of 1928. Almost as many members were in their fifties (34.3 per 
cent) as were in their forties (35.1 per cent). The generation born im- 
mediately before, during, and after World War I is distinctly under- 
represented; although representing 36.3 per cent of the eligible voters, it 
accounts for only 14.4 per cent of the Bundestag. However, this is not 
a feecure peculiar to the Weimar or Bonn assemblies, but is equally true 
of the Canadian (19.1 per cent), American (13.8 per cent), and British 
parliaments (17.8 per cent). Only the Crisis Reichstag of 1932, con- 
taining its heavy contingent of Nazi “legislators” with an average age of 
forty-four years, reached even a rough balance between voters and mem- 
bers in the lower age group. 

The average age of the opposition Social Democratic Party (SPD) 
members is somewhat lower than that of the Christian Democratic Union 
(CDU) members. There is no discernible age pattern among the other 
parties. Members of the Communist Party of Germany (KPD) are in the 
middle ranges, and the few members of the rightist opposition are rela- 
tively young. 

TasBe I 


Ace oF BUNDESTAG MEMBERS ON AucusT 1, 1949, Comparep WitH 1928 anp 1932? 
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30 to 39 a 8 & a Sse eR 12.7 16.1 34.0 
40 to 49 43 55 16 5 9 6 42 «1 «141 35.1 35.9 28.5 
50 to 59 5447 22 3 44 2 2 138 34.3 34.9 24.3 
60 to 69 2127 3 44122441 «0 14.9 10.2 6.9 
70 to 79 co ot os a a oe Oe 1.3 1.9 7 
80 to 89 ae 
Total 141 130 52 17 17 15 12 10 8 402* 100.0 100.0 100.0 








1 The average age of the 1928 and 1949 members was 50 years and the average age of the 1932 members 
was 44 years. 


2 The dates chosen for each age group are August 2 for the lower age, and August 1 for the higher age. 
For instance, men were placed in the 30 to 39 age group whose birthday fell between August 2, 1919 
and August 1, 1909. 


3 And Independents. 


4 All figures in tables I to IV refer to the composition of the Bundestag as of July 1, 1950 withour the 
members from Berlin. 


Source: Die Volksvertretung—Handbuch des deutschen Bundestags, ed. Fritz Saenger (Stuttgart: J. G 
Cottasche Buchhandlung, 1949); Reichstagshandbuch, IV. Wahlperiode, 1928; Reichstagshandbuch VI. 
Wahlperiode, 1932 (Berlin, 1928 and 1932). 


ABBREVIATIONS: 
BP—Bavarian Party KPD—Communist Party of Germany 
CDU/CSU—Christian Democratic Union/ NR—National Right 
Christian Social Union Ps Democratic Party 
DP—German Party AV—Economic Reconstruction Party 


FDP—Free Democratic Party rOentet Party 
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StaTus OF MEMBERS UNDER THE THIRD REICH 


A detailed knowledge of the activities of members during the Third 
Reich would be valuable in determining their present political outlook; 
but there are fairly large gaps in the information available about them, 
even though the biographical accounts have been furnished by the mem- 
bers themselves. Of the 402 deputies, 15.6 per cent have omitted data on 
their background during this period, except to designate military service 
in World War II. Some, as chance investigations have brought out, have 
done so because of involvement in Nazi politics; others (probably a 
minoritv), because they apparently have not desired to reveal their earlier 
obscure positions in life. 

The greatest number of deputies (45.7 per cent) are men who 
throughout the pre-World War II period were clerks, insurance agents, 
salesmen, farmers, etc. While few members served in professional govern- 
ment positions under the Third Reich, a relatively high number (12.2 
per cent) held leading positions in business, agricultural organizations, or 
the academic world. At the other extreme, the smallest number of 
deputies (6.8 per cent) are refugees who returned to Germany after 1945. 
A fairly large number (8.7 per cent) were in concentration camps or 
prisons for an extended period before and during the war. A slightly 
smaller number (7.7 per cent) suffered minor persecutions accompanied 
by loss of rights during the Nazi period. 


TABLE II 
BACKGROUND AND ACTIVITIES OF MEMBERS DurRING Pre-Wor_p War II 
Nazi Periop, 1933-1939 * 





Ree ee BES 2 #66 
Ve £&Ermeoa x Fe 2 —2-P 
Government Officials, Exclusive of 
Teachers and Minor Officials.............. 3 . 3 1 1 23 
Financial, Industrial, Agricultural, 
and Academic Leaders........... ee I ea aes, ree ee 12.2 
Armed Forces Career.....................-...-.-.--- a eee 1.0 
I ic iccciienccecaenn: SEM ace ices Ha. Ps 8.7 
I I ic acscetereie os & FF 2. ae 3 7.7 
SI NEE cpcctcscccertcsactenesrchncencieicaas. ii oe ae es es SOE ee ee 6.8 
I I ts acnnnrnesinecnininon Sm MB ft DF «x 4 6 2 45.7 
Ee ans Me oe a ae er, a ee 15.6 








1 Statistical data prepared from Die Volksvertretung—Handbuch des Deutschen Bundestags, ed. Fritz 
Saenger (Stuttgart: J. G. Cottasche Buchhandlung, 1949). 


2 And Independents. 
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From the standpoint of party affiliations, a definite pattern emerges. 
Figures for members who held positions of leadership during the Nazi 
period are highest among the right-wing German Party (DP) and the 
Free Democratic Party (FDP), lower among the CDU, and insignificant 
among the SPD. Politicians who fled from Nazi Germany and later 
returned are almost exclusively Social Democrats or Communists. Simi- 
larly, those who served long sentences in concentration camps or prisons 
are predominantly SPD or KPD members, with only a few belonging to 
the CDU and FPD. The remaining categories—those who suffered minor 
persecutions during the war, those who held jobs of small importance, 
and those with unspecified status-—are fairly evenly distributed among all 
political groups. While records of active struggle against and persecution 
by the Third Reich are found mostly among the political left, those who 
held leading positions in that regime are generally among the political 
right. However, a great number of members in most of the parties sur- 
vived the Nazi regime in small jobs, without having ever desired or ob- 
tained positions which closely identified them with the Nazis. 


REFUGEE REPRESENTATION 


The representation of refugees was cut down somewhat by certain 
military government rules prevailing at the time of the election. In order 
to encourage the assimilation of refugees into German political life, mili- 
tary government refused to sanction refugee parties except on a local basis. 
Refugee candidates running for the election as representatives of refugee 
organizations were, therefore, excluded from sharing in the distribution 
of the 160 regional seats accruing to the parties admitted on a Land-wide 
basis according to their share in the regional vote.* They could, however, 
enter the contest in the 240 singleemember constituencies where election 
was by simple majority of the votes cast. Though they did so in some 
cases, winning approximately one million votes on lists of their own, in 
only one constituency was a refugee candidate victorious. In the main, 
therefore, refugees had to utilize the channels of the established national 
or regional parties in order to gain representation. Such compromises 
between refugee groups and established parties were effected in many 
regions and by many parties. It is difficult, however, to determine the 
exact number of Bundestag members that may be called primarily refugee 
representatives. In this connection, the figure of 24.8 per cent of the 
members born outside the present boundaries of the Pepublic does not 
have much meaning because mobility among those with an urban back- 
ground has been rather high. Even pre-1939 or pre-1945 domicile outside 


3 This share was to be calculated after the D’Hondt maximum figure system (Federal Election Law, 
quoted supra, par. 
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the present territory of the Republic would not be controlling because 
many members settled in Western Germany immediately after the war 
ended, becoming fully assimilated in Western German social and political 
life. If allowance is made for all these factors, the number of members 
who may be styled representatives of refugees would be somewhere in the 
thirties. With an approximate total of three million refugee votes,‘ this 
group is decidedly under-represented in the parliament.’ Judging from 
their success in some of the Diet elections held in 1950, the refugees’ share 
of the representation is bound to increase to about sixty to seventy in 
future elections. 

There are sharp differences in the regional pattern of representation 
among the various parties. The SPD, with its tradition of a strongly cen- 
tralized national organization, has a comparatively high percentage of 
members who come from outside the present federal territory, including 
those who fled from the Eastern Zone, where the party was forced to 
merge with the Communist Party. At the other extreme, the CDU, rep- 
resenting more an agglomeration of independent regional organizations 
than a national party, and drawing a considerable amount of its strength 
from the indigenous rural and small town population, has relatively few 
members who come from outside the federal territory. Some other parties, 
particularly the FDP and the WAV have usually built their election 
strategy on alliances with refugee groups, as reflected in the relatively high 
percentage of refugee representatives among them. 


OccuPATIONAL STATUS OF MEMBERS 


The Parliaments of the Weimar Republic were elected according to 
strict proportional representation in large election districts, from lists pre- 
pared by regional party conventions and central party offices. Parliaments 
were made up of public and party officials and party journalists, inter- 
mingled with representatives of special interest groups, with members of 
the professions representing only a minor share of the composition. As to 
their social and educational background, members of the 1928 parliament 
coming from the working and white collar groups (42.8 per cent) did 
have a slight edge over members with a university education or a teacher’s 
certificate (36.8 per cent). 

The following analysis will try to show that neither political and 
social upheaval nor change in the electoral system (with 240 of the 402 
representatives elected in single-emember constituencies, and the remainder 
taken from lists prepared by Land party conventions) has brought about 
*For a more detailed study of the vote, see Otto Kirchheimer and Arnold Price, ‘Analysis and Effects 


of the Election in Western Germany,’’ Department of State Bulletin, Vol. XXI (Oct. 17, 1949), 
pp. 563-73. 


5 Their proportional share would have been fifty to sixty members. 
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any substantial change in the occupational pattern of the representatives. 
The analysis will also try to separate social and educational background 
from present professional status. 

To start with the social and educational background: In keeping with 
German tradition, 41.1 per cent of the Bundestag members hold university 
degrees or teacher’s certificates; these furnish the strongest contingent. 
Approximately 50 per cent of the middle-class and rightist representatives 
have university training, while members with business backgrounds with- 
out previous academic training amount to only 6.7 per cent. The second 
largest group comprises those who have come up from the rank of the 
white-collar professions (22.1 per cent); these are most heavily represented 
in the SPD. Of the members of the Bonn Assembly, 16.7 per cent began 
as manual workers, the proportionally highest number of them belonging 
to SPD and CDU. If their percentage has been on the decline since the 
Weimar assemblies, this is largely due to a steep decrease of KPD represen- 
tation in the present Bundestag. 

Educational and social background has no direct bearing on present 
professional status, however; nor is this professional status always expressed 
by official membership in a specific professional group. Many a member 
calls himself a worker or employee, although he may have been ordained 
as a clergyman or inscribed in the lawyer’s register. Furthermore, although 
their profession may have served such members as jumping off points 


for their political careers, once in parliament they may represent certain 


TABLE III 


Tue PROFESSIONAL AND EDUCATIONAL BACKGROUND OF MEMBERS * 








| CDU/CSU 
In Per Cent 
Comparative 
| Figures 1928 
| in Per Cent 
of Total 1928 
| Membership 


| Membership 


Manual Worker 
White Collar 
University and Teachers, 
Officer Training 
Business ipainadioak 
Small Business 
Agricultural 
Housewife 


> | of Total 


vnmeenneee 15 130 10 141 52 17 





1 Statistical data prepared from Die Volksvertretung—Handbuch des Deutschen Bundestags, ed. Fritz 
Saenger (Stuttgart: J. G. Cottasche Buchhandlung, 1949); also from Reichstags-Handbuch, IV. Wah! 
periode 1928 (Berlin, 1928). 


2 And Independents. 
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groups which have no connection, or only a slight one, with their profes- 
sional listings. Table III, therefore, lists the members according to the 
major interest they represent and according to the role they actually play 
in public and political life, irrespective of their formal professional 
classification. 


Group LISTINGS 


The presence of a considerable number of public officials seems to 
be a permanent feature of German political assemblies. Their representa- 
tion in the Bundestag (22.1 per cent) is even higher than that in the 1928 
Reichstag. However, closer scrutiny shows that today, as under the 
Weimar Republic, the overwhelming number of public officials elected to 
parliament (20.9 per cent) hold their jobs on an elective and temporary 
basis as representatives of political parties.6 This applies—in addition to 
the federal ministers—to the Land ministers, the mayors, and the Land- 
rate. They are the middlemen between the professional civil service and 
the legislative assembly, and, they also act as special pressure groups for 
their regional interests and the public bodies which they represent. 
Whether all of them should simultaneously hold two responsible public 
jobs—where one is more than enough—is debatable. It is especially so in 
the case of the Land ministers, as the federal constitution has made pro- 
vision to enable them to make their influence felt in the Bundesrat. Con- 
sequently, the Rhineland-Westphalia constitution of June 1950 (Article 
64 [4]) establishes incompatibility between holding the office of Land 
minister and membership in the Bundestag.’ 

This prohibition against dual political office on the federal level and 
Land level, deriving both from the need for greater efficiency and for a 
clearer delineation of federal and Land functions, has little relation to 
the traditional fear of subservience of the legislative members to the exec- 
utive branch of the government, which has lost its meaning in the modern, 
party-directed democratic state. So has the need for protecting the officials’ 
political neutrality, at least so far as political officials themselves are 
concerned.* However, the old concept of incompatibility, though it has 
less applicability today, is upheld both in American-inspired military 
government legislation and, in a diluted form, in the Bundestag election 


® As to the necessity to differentiate between political and career officials, see Max Weber, Wirtschaft 
und Gesellschaft, Vol. I, Part III, chap. VI. 


7 For the more recent literature see: K. J. Partsch and W.E.Genzer, “Inkompatibilitat der Mitglied- 
schaft in Bundestag und Bundesrat,’’ 76 Archiv des Oeffentlichen Rechts (1950), 187-204, and the 
discussion in the Bundestag of October 18, 1950, 92 Sitzung, pp. 3416-19. The problem of incom- 
patibility cannot be discussed in full in this article, as it would need a total reappraisal of the 
relationship between parliament government, and civil service. See however, Hildegard Krueger, ‘‘Gibt 
es eine Inkompatibilitat fiir die Mitglieder der Gesetzgebungsorgane nach dem Grundgesetz?’”’ in 
106 Zeitschrift fiir die gesamte a ete ato (1950), pp. 700-718. 


8 The best survey of the whole probl ry incompatibility is still Werner Weber, “‘Parla- 
mentarische Unvereinbarkeiten,”’ 19. f~ des Oeffentlichen Rechts (1930), 161-254; see also Otto 
Kirchheimer, The Historical and Comparative Background of the Hatch Law in Public Policy 
(Cambridge: Graduate School of Public Administration, 1941), Vol. II, pp. 341-73. 
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TABLE IV 


PRESENT PROFESSIONAL STATUS OF MEMBERS * 
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1 Compilation of statistical data was made with reference to Die Volksvertretung—Handbuch des Deutschen 
Bundestags, ed. Fritz Saenger (Stuttgart: J. G. Cottasche Buchhandlung, 1949); also to Reichstags- 
Handbuch, 1V. Wahlperiode (Berlin, 1928). However, see above for method of interpretation. 


2 And Independents. 
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law,® though it is honored more in the breach than in the observance. 
Yet, the survival of the old style incompatibility concept may be one of the 
reasons why the number of career officials, never very high in the German 
political assemblies of this century, has dropped to insignificance in the 
present Bundestag and is now much lower than the corresponding number 
of public officials in the total population whose interest they ostensibly 
represent. Moreover, among the appointed officials who have been elected 
to the Bundestag, there are not only old-style career officials but also 
‘ administrators, such as directors of labor exchanges or deputy Landrdate, 
who hold their jobs on account of their trade union or political background. 
In contrast to the Weimar Reichstag, there is no member of the judiciary 
in the Bundestag. 

The triads of political officials, party functionaries, and the closely 
related group of journalists comprise well over one-third of the total 
membership. The new grouping of refugee leaders (8.2 per cent) forms 
the transition from the established professional political personnel to the 
representatives of special interest groups. In the representation of special 
interest groups, business stands out with 9.9 per cent. The fact that an 
increase in numbers of proprietors and managers has been accompanied 
by a decrease of full-time officers of industrial associations may probably 
be traced exclusively to the late start in the reorganization of such associa- 
tions. The representation of agriculture has declined greatly since Weimar 
days, from 13.7 per cent to 9.2 per cent, because the most important 
agricultural regions of Germany are now outside the federal boundaries. 

Next in importance are the trade unionists, and related professions 
whose percentage (8.5 per cent) seems rather low, if only for the reason 
that solely those members are counted who are directly employed by the 
trade unions, excluding those members who have risen from the union 
ranks and are now holding political or party office. Representation of arti- 
sans and retail enterprises has declined only moderately (4.5 per cent as 
against 6.5 per cent), in spite of the fact that the present Bundestag, unlike 
the old Reichstag, does not have a specific party for the representation of 
the interests of what in Germany would be regarded as small business. The 
deputies from professions, medicine, law, teaching, architecture, and the 
clergy with a total of 12.5 per cent, are somewhat more numerous than in 
1928 (7.5 per cent). Among them the independent lawyers (as distinct 
from those retained by specific interest groups) though on the increase 


®See Military Government Law No. 20, concerning the election of certain public servants to the first 
Bundestag; the Oeffentlicher Anzeiger fiir die Vereinigten Wirtschaftsgebiete, 1949, No. 46, Art. I; 
and Federal Election Law quoted supra, par. 5, c(2). See also the Landessatzung for Schleswig- 
Holstein of January 12, 1950 (G.V. BL. p. 3) par. 10, I and II. 






































































THE COMPOSITION OF THE GERMAN BUNDESTAG, 1950 599 


(6.3 per cent as against 3.3 per cent), do not amount to more than about 
half of the professional group.’° 

The same traditional patterns may be observed in the occupational 
distribution among the various parties. Though the majority of SPD 
members of the Bundestag originally came from the working or white- 
collar classes, they are now party officials, in government positions or 
journalists. Moreover, in spite of the official political neutrality of the 
German Trade Union Federation, twenty of its own or of closely related 
functionaries hold seats as SPD Bundestag members. In contrast, the 
CDU accounts for only eight of the trade union functionaries. Being a 
major government party in both the Bundestag and most Lander, its leaders 
are frequently found among political officials. Officials and representa- 
tives of agricultural and business interests together make up half of the 
total representation of the CDU in the Bundestag. The FDP as well as 
the DP (the latter a smaller more regionalized party), both closely resem- 
bling the German People’s Party and the German Nationalist Party of the 
Weimar Republic show the strongest concentration of business interests, 
amounting to one-fourth of their members; although in absolute numbers 
of business representatives, they both have fewer than the CDU.™ 


THE RETURN TO TRADITIONAL PATTERNS 


Thus, the change of the election system and the ensuing greater 
possibility and pressure for picking personalities, rather than machine 
politicians and special interest representatives, have not left any decisive 
imprint on the composition of the Bundestag. The picture which has 
emerged, as in so many other fields, is clearly one of restoration and return 
to old institutional patterns. Additional evidence of this is the fact that 
about 65 per cent had been active in pre-Hitler politics in some capacity 
although only eighteen members belonged to the Weimar Reichstag. 





” A comparison between the present professional status of Bundestag members and the members of the 
1947 elected Swiss Nationalrat shows significant similarities. 

Switzerland’s Lower House: Officials with political background, 21.2 per cent; journalists, 
6.2 per cent; career officials, 4.6 per cent; functionaries of economic organizations (no distinction 
is made between trade union officials and officials of industrial organizations), 13.9 per cent; 
lawyers, 13.9 per cent; professions (teachers, engineers, doctors), 12.4 per cent; farmers, 11.4 per 
cent; industrialists, merchants, retailers, managers of corresponding enterprises, 13.9 per cent; 
unaffiliated workers or employees, 1.5 per cent; pensioners, 1.0 per cent. (Source: Nationalrats- 
wahlen 1947, Beitrdge zur Schweizerischen Statistik [Bern, 1949], Vol. 22, p. 180.) 

1 Since the completion of the present paper an article by Dolf ag Ty" “Berufspolitiker und Politiker- 
berufe” (Die Gegenwart, Vol. V [November 15, 1950], pp. 9-11), has come to the attention of this 
writer. Sternberger agrees with this writer on what both of us call the professional politicians, and 
the functionaries of social and economic interest groups, notwithstanding inevitable differences of 
evaluation. However, Sternberger does not give separate figures for the important postwar phe- 
nomenon, the refugee politician. Our opinions vary, however, on the usefulness of Sternberger’ s 
third and most important category, formed after Max Weber’s “‘Honorationenpolitiker,”’ the 38 
per cent “‘amateurs’’ in politics. On the possibility of their survival Sternberger ostensibly pins 
whatever hopes he has for German politics. But the only common denominator between the 
lawyer, the industrialist, the farmer, and the professor and career civil servant, seems to lie in 
their formal independence from party pressure. This has not much to do with their independence 
of judgment. The paid party secretary and organizer may have as little or as much independent 
judgment as the chairman of the leather industrialists or of the regional farmers association even 
though the latter keeps their parties alive through their subsidies whereas the party functionnaire 
owes his job to the political organization. 
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What are the reasons for this Wiederkehr des Gleichen? Is there 
a conspiracy of old-timers, of party hacks, and of business groups to bar 
new elements from entering the parliament? Such a theory, however con- 
veniently it may serve as a propaganda device for those who oppose the 
new regime, has little foundation in fact. With somewhat more justice, 
as the age composition shows, one might point to the failure of the 
younger generation to get adequate representation. Yet this is neither a 
postwar nor a specific German phenomenon. There are always difficulties 
for younger people in finding recognition, and especially in the Germany 
of 1949, where, unlike other countries, a record of war heroism was no 
special recommendation. Moreover, many whose education and back- 
ground might point to a political career, have been avoiding any associa- 
tion with present-day German politics. They feel the same deep-seated 
scepticism toward parliamentarianism that was so widespread in the 
Germany of the 1920’s. Others simply fear to compromise their future 
careers by participation in politics under the occupation regime. Many 
may also have reservations about exposing their records during the Third 
Reich to public scrutiny, and may be waiting until denazification has been 
completely shelved. Whatever the reasons, there were many explana- 
tions which strongly favored the return of the traditional parliamentary 
pattern. On the political left, there was a fairly compact and loyal 
clientele of the former trade unions and of the Social Democratic and 
Communist parties. They considered it as natural, as the first stage of 
reidentifying themselves with the nation, to renew allegiance to their old 
leaders, who had emerged from concentration camps, from exile, or 
oblivion, and had started to rebuild their former organizations. Many of 
them—almost half of those now in the Bundestag—were now fifty and 
sixty years old, or older; but they recruited some of the younger party 
and union functionaries, together with a number of intellectuals who 
would carry on the cause. 

To a lesser extent, the same pattern may be found among the middle- 
class groups. Men who had suffered for loyalty to their church or political 
organization, and had been forced out of office, were ferreted out by mili- 
tary government and put back into active politics. Their numbers, how- 
ever, were quite small. In the first years after 1945, there was often 
a lack of suitable middle-class political personnel able and willing to 
serve under the conditions of the pre-currency stabilization society, with 
the pickings slim and the constant threat of having to cope with military 
government and denazification procedures. The Economic Council, insti- 
tuted in 1947 as a preparatory step toward a full-fledged West German 
parliament, together with the 1948 currency reform, changed this situation. 
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With the quickening pace in shifts of authority from Allied to German 
personnel, political jobs became more important as the making of legis- 
lative and administrative decisions reverted to German hands. The parties, 
though still very much in the formative stage, now served as more than 
mouthpieces for German claims and schools of democracy, where generous 
platforms for future reference could be elaborated. Yet these middle-class 
parties were desperately short both in politically acceptable leaders and, 
especially after currency reform, in funds. Thus, quite naturally, the 
politicians who during the high tide of denazification had helped to re- 
establish the businessman, now welcomed the financial and _ political 
support of the business interests.!* Election platforms were trimmed accord- 
ingly, though the scramble for the refugee vote necessitated many con- 
cessions in verbiage, as well as the acceptance of some refugee candidates 
on the election lists in order to attract the votes of these new and polit- 
ically untested groups. 


CONCLUSION 


The present Bundestag, therefore, is characterized—as were the Wei- 
mar assemblies—by two elements: (1) the representation of well-defined 
interest groups, the size of whose membership corresponds more to their 
economic power than to their numerical strength in the country; and (2) 
a considerable body of professional politicians. The small part played by 
the independent lawyer, as distinct from the legally-trained, interest-group 
representative or government official, is explained both by the prevalence 
of these well-organized interest groups and by the continuing, fairly-rigid 
party patterns. While primary groups, industrial and agricultural pro- 
ducers, unions and others thus continue to strive for direct group rep- 
resentation,'® the necessary interparty arrangements continue to be effected 
by the political and party officials rather than by the free wheeling parlia- 
mentary lawyer. In some contrast to its Weimar predecessors, the Bundes- 
tag is a hard-working, though very pedestrian assembly, it discourages polit- 
ical oratory of its small bunch of irregulars and radicals and is content 
with taking its political lights and directions from its two antagonistic 
leaders, the Chancellor and the leader of the Social Democratic Party. 





12 The return to traditional middle class party financing by business, even to the extent of channelling 
subsidies through the same middleman used for such purposes before 1933, has been revealed in 
the hearings before the special committee of inquiry set up in the Bundestag session of October 5, 

. 


1950, 89. Sitzung, pp. 3288 ff 


18 See the discussion in H. F. Gosnell, Democracy, the Threshold of Freedom (New York: The Ronald 
Press Company, 1948), p. 231, and Kirchheimer, op. cit., p. 350. 



























WHAT OF CONGRESS IN ATOMIC WAR? 


CLINTON ROSSITER 





Cornell University 


HE PEOPLE of the United States are bracing themselves reluctantly 
Te the shock of atomic war. Within the limiting framework of 

American political and economic freedom, preparations are being 
made institutionally and psychologically for a catastrophe beyond imagin- 
ation. Although the pace of preparation goes on more haltingly than this 
country’s wisest heads would like, the Korean incident has speeded up 
noticeably the tempo of active (military) and passive (civil) defense. 


I 





It does not take too extravagant an imagination to outline the probable 
shape of the National Government in the event of atomic war—or, more 
specifically, in the event of an atomic attack upon the American continent 
at least as devastating as fifteen or twenty Hiroshimas though not so 
devastating as to leave no cities to salvage or people to save. A look at our 
present institutions of government and a review of past national emer- 
gencies (especially the first weeks of the Civil War) should result in these 
hard but inevitable predictions: 


1. The focus of government, to which all executive and military 
officials will look for authority, will be the constitutional power of the 
President as Commander in Chief. The first President, or Acting President, 
to face atomic war will be a Lincoln ten times over. 


2. The top governing agencies—President, department heads, chiefs 
of staff, area commanders—will operate under a nation-wide declaration 
of martial law. 


3. The governors of the forty-eight states and their executive-military 
subordinates—National Guard commanders, mayors, county executives, 
chiefs of police—will likewise govern strongly, in co-operation with federal 
officials. 


4. If in the next few years permanent, effective organizations of civil 
defense are developed at the several levels of government, these too will 
join in the great emergency effort. 


One way or another, government will be almost completely an exec- 
utive-military affair, with the accent on law and order rather than on 
liberty and justice. The absolute weapon will have brought absolute 
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government. These are dismal predictions that will stick in the throat 
of any free citizen of this republic, but the facts of atomic war must be 
faced and must be called by their right names. 


II 


So much for the executive branch and its key office, the Presidency. 
But what of our other great political institution, the Congress of the 
United States? Where does the national legislature fit into this pattern 
of strong and arbitrary government? Before answering this question prop- 
erly, one even more challenging problem must be taken into consideration: 
Is there a place for Congress in all-out emergency government? Indeed, is 
it at all desirable to have a Congress in atomic war? 

The answer should be an unhesitating yes—unless Americans are 
to despair of the vitality of constitutional government. The uses of a legis- 
lature in periods of extreme national emergency are almost inestimable, 
as the British House of Commons proved in 1940-1941, and as we must 
believe the United States Congress would prove with similar force in a 
similar state of affairs. 

If it is the President’s special duty to make emergency government 
effective and powerful, it is the duty of the Congress to make such govern- 
ment responsible and constitutional. The great functions of Congress in 
time of peace—legislation, appropriation, criticism, control, investigation, 
education—are modified, but not rendered inoperative, in time of war, 
even atomic war. Most important, Congress is the only institution with the 
residual authority to break up the emergency concentration of powers 
in the executive branch. 

The leading arguments of those who would dispense with Congress 
altogether in severe crises—that unity of purpose and performance must 
be achieved at all costs, and that Congress would be the fly in the oint- 
ment of harmony—were exploded quite convincingly in the first weeks of 
the Korean emergency. In time of unmistakable national danger Congress 
stands as ready as the President to forget politics, personalities, and the 
antipathies inherent in the American system of independent executive 
and legislative branches. 

It is a difficult role that the legislature has to play in modern crisis 
government, but it is one that the stage managers of democracy will dis- 
pense with at their peril. The fact that the mark of constitutional democ- 
racy at peace is a robust legislative assembly is prima-facie evidence that 
it ought to be maintained as far as practical in time of war. Congress 
should not carelessly be discarded as unfit for emergency service. There 
may be conditions of transient crisis when it can do no more than watch 
and wait, but watching and waiting has saved more than one free people 
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from destruction. And certainly in any protracted emergency the dictates 
of constitutional government would seem to make imperative the continu- 
ous session of the nation’s representatives. 


Ill 





A major dilemma arises if the above-mentioned premises are accepted. 
On one hand, it is agreed that Congress has important, even indispensable, 
functions in the government which will meet atomic attack. On the 
other hand, the probability must be faced that Congress will be prevented 
physically—that is, by atomic destruction—from sitting at Washington. 
It is an extremely difficult affair for a deliberative, multimembered group 
with an established place of doing business to move to another location 
under emergency conditions and continue to function effectively, or even 
legitimately. Perhaps more important—if one can imagine Congress meet- 
ing in Mammoth Cave, Sun Valley, or Senator Byrd’s apple orchard— 
it is altogether possible that neither House could muster a quorum, thanks 
to several well-placed hits and the difficulties (under state legislation) 
of filling vacancies in Congress, especially in the House of Representatives. 
The United States might well be left for a considerable length of time 
without a legislature meeting the requirements of the Constitution. 

The solution of this dilemma is as simple as it is unusual: the statu- 
tory creation of a joint interim committee of fifteen or twenty leading 
members of both Houses and parties. In time of acute national emergency 
this committee would come into existence automatically whenever Con- 
gress could not sit, and would go out of existence just as automatically 
when the two Houses were able to convene. This interim committee 
would be given a standing mandate to act for the whole Congress in the 
former situation and to report to the whole Congress in the latter. 
Although such a committee could not be constitutionally empowered to 
legislate in place of Congress, it could be granted both contingent authority 
to declare emergency laws in or out of effect and full powers of investi- 
gation and criticism. 

This super-committee would do away with the manifest inexpediency 
and confusion of ten or twelve standing committees and thirty or forty 
of their subcommittees looking for trouble all over the stricken nation. 
With its relations to the President and the Department of Defense care- 
fully blocked out, as an entire body and through subcommittees of its 
own it could attach itself to the agencies prosecuting the emergency 
government. Like Walter Bagehot’s famous queen, the committee would 
assert “the right to be consulted, the right to encourage, the right to 
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warn.” Most important, it could recommend officially to the President 
the termination of martial law or of any other extraordinary emergency 
activity. 


IV 


Fifteen or twenty members of this committee would seem to be the 
largest number that could move around in a body and meet in one small 
room (or cave!), the smallest number that would represent all important 
groups and interests in the American community and thus lend the govern- 
ment the coalition character so essential in democratic emergency govern- 
ment. The personnel would have to be selected with excessive care. At 
least half the members would probably be ex-officio appointments—the 
Vice-President (who could serve as chairman), the Speaker of the House, 
the president pro tem of the Senate, the majority and minority floor 
leaders, and perhaps the ranking members of the important standing 
committees. The remaining places would best be filled by a group of 
young, strong, able men of varying political and sectional backgrounds. 
Were such a committee of twenty being set up now, it might include 
Barkley, McKellar, Lucas, McMahon, Tydings, Taft, Vandenberg, Lodge, 
Wiley, Rayburn, McCormack, Vinson, Monroney, Kennedy, Martin, Case 
of New Jersey, Halleck, and three other outstanding younger members of 
the House. Or perhaps some of the older men—such as Senators Mc- 
Kellar and Vandenberg—would have to give way to juniors with less 
prestige but more stamina. A line of succession eight or ten deep could be 
staked out for each place on the committee. 

Obviously, this committee would be moving on untrodden ground. 
There is nothing in American, and less in European or Latin-American, 
experience to assure that an interim committee with virtually unlimited 
authority would operate successfully in so delicate a situation. The mere 
proposal of such a departure from our ancient ways presents perplexing 
constitutional, political, and moral difficulties. Yet, in the event of a novel 
type of national emergency the American political genius and the Amer- 
icpr constitutional system should both be sufficiently flexible to permit 
th. «ection of an equally novel legislative institution. 


Vv 


This proposal has been made in the most general terms, for it is a 
scheme that would have to be worked out with great deliberation and 
good will by the leaders of Congress and the President. The suggested 
interim committee, or something much like it, would be the one alter- 
native to no Congress at all, and Americans would commit a serious 
mistake not to consider every feasible substitute before dispensing altogether 
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with congressional authority in atomic war. With the bonds of civilized 
society loosened and unraveled, the President and his chief commanders 
may be forced to wield the most naked sort of power to hold the country 
together. In such an event, a tough-minded, able, independent committee 
not beholden to the President for continued existence would help mightily 
to keep his feet in the paths of democracy. Such an autonomous council 
would provide both the restraint and the support the President would 
find helpful in making his emergency regime effective and responsible. 

Since it is to the particular interest of Congress to make its own 
authority felt in the event of atomic attack, it is plainly up to Congress 
to take the first step in this direction. The possibility of a joint interim 
emergency committee should be thoroughly explored in the Eighty-second 
Congress. 

















THE COLUMBIA VALLEY ADMINISTRATION BILL 


GerALD H. RosBinson 
Portland, Oregon 


I 
"Ts CURRENT Columbia Valley Administration (CVA) proposal, 


Senate Bill 1645, is not a mere inspiration removed from the realities 
of federal administration in the Pacific Northwest, but has evolved 
from the working experiences of those who for many years have sought 
to draw the varied federal functions in the region into a balanced and 
coherent plan for the conservation and development of the abundant 
natural resources found in this region. Insights into the art of resources 
management have accumulated from the days of the National Resources 
Planning Board and its Northwest Regional Planning Commission to the 
current structure of inter-agency and intra-departmental committees. They 
have found their way into the CVA bill now before the Congress, and 
many students of resources management who are reluctant to approve 
the concept of the valley authority have been able to endorse the bill 
as the most reasonable authority scheme yet devised for the Northwest. 
It is clear, however, that the striking success of the Tennessee Valley 
Authority has served both as an example and as a stimulus to advocates 
of administrative reform. The triumph of organization by area, rather 
than by function, along the Tennessee pattern has been dramatized for 
the Northwest by several significant regional facts. Public awareness of 
the need for conservation has grown under the impact of rapidly diminish- 
ing forest resources and an increasingly serious loss of soil, fertility, and 
grazing opportunities. As the extractive industries have become pressed, 
the people of the region have looked toward industrialization based on 
hydroelectric power as a means of absorbing an unprecedented influx 
of citizens. The extensive power developments at Bonneville and Grand 
Coulee signaled the entrance of the federal government into the electric 
energy production and transmission business, but despite these and other 
structures, the rapid growth of the Northwest during and after World 
War II resulted in a power shortage which continues even now, much to 
the economic discomfort of the four states comprising this region. More- 
over, the federal government’s resources programs have not always been 
in complete harmony, and occasionally strife, competition, and inadequate 
planning have come to public attention. Finally, the flood disaster in the 
spring of 1948, and serious high waters recently have focused public gaze 
on the need for coordinated harnessing of the Columbia River system for 
flood control as well as power, navigation and irrigation. It was against 
this background of sentiment and experience that the current CVA 
proposal emerged. 
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II 


Soon after his inauguration to his first full term, President Harry S 
Truman directed top officials in his administration to begin drafting a 
valley authority bill for the Columbia Basin. Although the primary 
responsibility for the legislation. lay with the Department of the Interior, 
Presidential Assistant Charles Murphy coordinated broad inter-agency dis- 
cussions during the preparation of the drafts. Only with respect to the 
independence of CVA from the Civil Service Commission, to be discussed 
at a later point, does S. 1645 differ from the President’s program as 
formulated by the Department of the Interior, the Department of Agri- 
culture, the Bureau of the Budget, and other agencies. 

By April 13, 1949, the CVA bill had been written, and Mr. Truman 
submitted a special message to Congress urging its adoption. The objectives 
of the statute, the chief executive said, are the achievement of 








































. unified treatment of the related resources within each natural area of the country 
. and within the framework of sound nation-wide policies. Furthermore, there should 
be the greatest possible decentralization of Federal powers, and the greatest possible local 
participation in their exercise, without lessening the necessary accountability of Federal 
officials to the President and to the Congress. 





The ends, the President continued, had not been accomplished 
through the use of inter-agency committees because none of the field 
representatives are responsible for comprehensive planning within the 
region, and the various committees lack power to enforce decisions that are 
finally made. 

The proposed valley authority would not only coordinate all phases 
of federal regional resources management, but would also be held within 
the framework of national policies by means of the budgetary system and 
presidential supervision. 

On April 14, 1949, one day after Mr. Truman’s appeal, Representa- | 
tives Jackson and Mitchell of Washington introduced the Administration 
Bill into the House, and on April 19, 1949, Senator Magnuson and seven- 
teen of his colleagues presented the senatorial counterpart for consider- 
ation. In both the President’s message and the proposed legislation, the 
corporation to be created was spoken of as the “Columbia Valley Admin- 
istration” rather than as the “Columbia Valley Authority.” 

Hearings began in June, 1949, and continued in Washington into early 
August when they were suspended until testimony in the field could be 
taken after adjournment. At the time of this writing, however, no field 
hearings have been held, nor has a date been set for their commencement. 
The advent of congressional elections in the fall of 1950, and the sudden 
increase in international tension associated with the Korean War have 
made further action on CVA unlikely during the current session of 
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Congress. However, the Administration probably will continue to press 
for the adoption of a CVA law similar to S. 1645, which explains the 
continuing interest of political scientists in the provisions of this bill. 


il 


The CVA bill would create a wholly-owned government corporation 
which would operate within the watershed areas of the Columbia River 
in the United States, and within those portions of Oregon and Washing- 
ton which are not included in that watershed, except the Klamath River 
and Goose Lake basins. The Columbia Valley Administration would be 
under the general supervision of the President and Congress, but it would 
maintain its principal office in the Northwest. It could sue and be sued, 
and in the latter instance, it could cause the action to be removed 
from a state into a federal court. 

A three-man board of directors, appointed by the President with the 
advice and consent of the Senate to six-year terms, would manage the 
affairs of the corporation. The bill specifies that at least two of the directors 
shall be bona fide residents of the Northwest at the time of their appoint- 
ment, and that all three shall maintain residences within the region during 
their terms of office. Although the residence qualifications for two of the 
directors might be justified by political considerations, from the viewpoint 
of sound administration, there is no reason why able men from any 
section of the nation should not be permitted to serve on the CVA board. 

The Administration’s board of directors would be responsible for the 
formulation of general policies and for supervising their execution. The 
actual management of organization would be vested in a chief executive 
officer appointed by the board who would “perform such functions as the 
Board may determine.” 

As it now stands, S. 1645 would exempt the employees of the 
Administration from the civil service laws, the Classification Act of 1923, 
and the supervision of the Civil Service Commission. The Administration 
would be empowered to establish its own personnel system, to bargain 
collectively with its employees or their representatives, and to culminate 
such dealings with oral or written contracts. Employees of the Admin- 
istration would be subject to the protections of the Veteran Preference Act 
of 1944 and would be entitled to security of tenure, rights of transfer into 
the classified civil service, and selection, classification, and promotion on 
the basis of merit alone. 

The independence of the CVA from the national civil service system 
is not in accord with the President’s program. During the congressional 
hearings on S. 1645, Assistant Secretary of the Interior C. Girard Davidson, 
speaking for the chief executive, urged the amendment of the bill to place 
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the Administration under the civil service laws and classification acts.’ 
The White House proposal would grant considerable discretion to the 
Administration in classification and payment matters, but the decisions 
of the CVA would be subject to the supervisory authority of the Civil 
Service Commission. In substance then, the personnel provisions advocated 
by the President would make the CVA a testing ground for the program 
of decentralized personnel management suggested by the Hoover Com- 
mission. This would be a step forward in the development of an efficient 
and modern career service for the national government while, at the 
same time, the merit system with its protection against political spoils and 
graft would remain intact. 

Although the days of complete flexibility for federal business enter- 
prises ended with the Government Corporation Control Act of 1945, the 
corporate form of the CVA would enable it to move within its sphere 
with considerable freedom from the restraints which are usually cast about 
national bureaus. Since the Administration would be subject to the 1945 
Corporation Control Act, the General Accounting Office would perform 
a business-type audit on the transactions of the CVA at the corporation’s 
offices. In addition, a yearly program budget would have to be submitted 
through the usual channels, and major new projects and activities could 
be undertaken only after approval by Congress. The annual appropria- 
tions for the CVA would be handled by the appropriations committees 
without reference to legislative committees, since S. 1645 contains a 
blanket authorization of appropriation items. Finally, a revolving fund 
consisting of appropriations, receipts by CVA, and money transferred to 
it is created by the bill and would be at the disposal of the CVA board 
to meet construction and operating expenses in connection with the 
revenue-producing projects and activities. Advances from the fund must 
be repaid over a reasonable period of time with interest as determined 
by the Secretary of the Treasury, except for irrigation costs, which are 
returnable without interest. Advances are not authorized for construction 
costs of projects which will not return revenue or for operating expenses 
of activities which are not predominantly revenue-producing. Such costs 
may be met by appropriations pursuant to the Administration’s annual 
budget program. 

This extensive fiscal independence would enable CVA to avoid 
some of the budgetary crises which have plagued the Bonneville Power 
Administration. Continuity of program from year to year would be 
possible since projects once approved by Congress could be carried forward 
to completion without suffering periodic cutbacks in available funds. Such 


1 Hearings Before the Committee on Public Works, United States Senate, 81st Cong., Ist Sess. on S. 1595, 
S. 1631, S. 1632, and S. 1645, pp. 822: 825-827. 
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financial stability is particularly necessary in resources management 
because interrelations among projects require that they be programmed 
and constructed in a rational time relationship to one another. A sudden 
slash of funds for one function may result in a seriously unbalanced total 
effort. 

Although the CVA would be a federal agency administering federal 
activities, local interests are given representation and consideration in the 
structure of the corporation. The bill requires the establishment of 
advisory boards and councils including, at least, boards concerned with 
irrigation, power, fish, and navigation. These groups would be entitled 
to have their views included in CVA’s annual reports, but their opinions 
would by no means be binding. Any grant of binding authority, as was 
provided in Representative Horan’s Columbia Interstate Commission Bill, 
would disperse power and responsibility and confound effective admin- 
istration. 

Some of the TVA philosophy of “grass roots” administration has been 
carried over into the CVA bill, which provides that the Administration 
must seek the advice and cooperation of the people of the region to the 
fullest practicable extent, and which authorizes the CVA to collaborate 
with state, local, and private groups, in the construction and operation 
of its projects. Local financial participation in CVA activities would be 
controlled by Congress in substantially the same fashion as in similar 
projects at the present time. 

The bill exempts CVA property from state and local taxation but 
authorizes the corporation to make payments in lieu of taxes. Such dis- 
bursements would be intended to compensate states and local govern- 
ments for loss of revenue suffered by transfer of property to federal 
ownership. Moreover, the CVA may make payments to such bodies to 
defray the expenses “of any special requirements for State and local serv- 
ices arising from the activities of the Administration.” The determination 
of payments in lieu of taxes by the CVA would be final and not subject 
to judicial review. 


IV 


Turning now from the structure to the functions of CVA, the bill 
provides that the regional projects, property and functions of the Army 
Corps of Engineers (except for channel and harbor improvement in tidal 
waters tributary to the Pacific Ocean), the Bonneville Power Administra- 
tion, and the Bureau of Reclamation would be transferred to the Columbia 
Valley Administration. Thus, CVA would have complete planning and 
operating authority over the water in the Columbia River system. Its 
functions would include flood control, hydroelectric power generation and 
transmission, navigation, and reclamation. 
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In assuming responsibility for the federal power program in the North- 
west, the Administration may sell electric power not used in its operations, 
build or acquire transmission lines, and enter into cooperative agreements 
like the present Northwest Power Pool. Preference must be given to 
federal, state, and cooperative agencies in the sale of electricity, and con- 
tracts with private utilities must be cancellable upon not more than five 
years’ notice. The Administration would be authorized to set rate 
schedules which are not subject to review by the Federal Power Commis- 
sion as are present rates for army projects. 

To aid in the disposition of electric energy, the CVA would be em- 
powered to purchase, but not to condemn, private utility distribution 
systems, and to dispose of them as rapidly as possible to public bodies 
and cooperatives. This power of acquisition is the only point at which 
the bill goes beyond the substantive authority already delegated to exist- 
ing federal agencies in the Northwest. It is regrettable that the right to 
condemn utility systems was not granted since such power would have 
hastened materially the rationalization of the Northwest power grid and 
fulfilled the recognized policy of the national government in the promotion 
of public power. The failure to include the right to condemn distribution 
units stems from political strategy; however, the absence of such authority 
has not lessened the opposition of the private power interests to the CVA 
bill as a whole. 

A similar and equally unfortunate compromise is to be found in the 
provisions of the bill dealing with CVA’s authority to condemn water 
rights in connection with irrigation projects. The bill insists that such 
rights must be appurtenant to land acquired incident to the construction 
of the projects, and according to the chief counsel of the Bureau of Rec- 
lamation, this language would give the CVA considerably less leeway than 
is now possessed by the Bureau of Reclamation. These restrictive stipula- 
tions have not diminished the outcry of many water users in the region 
against S. 1645 for its supposed violation of vested water rights. 

A third disturbing limitation of CVA’s authority exists in connection 
with the use of the force account in construction. The bill permits the 
Administration to do its work directly only in the case of emergency, 
or where no reasonable bids are received, or where necessary to provide 
steady employment for maintenance crews. At the present time, the 
Corps of Engineers and the Interior Department have broad authority to 
use the force account whenever it shall be in the interest of the govern- 
ment to do so; moreover, the Corps of Engineers is barred from doing 
work by contract where the contract price is 25 per cent greater than the 
estimated cost of the project. Thus, the force account authority which 
would be granted to CVA by the statute is unnecessarily restricted in 
its scope. 







































































THE COLUMBIA VALLEY ADMINISTRATION BILL 613 

The current CVA bill would transfer to the Administration only 
those programs now directed by the Bonneville Power Administration, the 
Bureau of Reclamation, and the Army Corps of Engineers. However, the 
legislation empowers the new corporation to construct, operate, and main- 
tain projects designed to promote not only navigation, flood control, 
reclamation, and power production and disposition, but also activities 
pointed toward the development and conservation of land, forest, mineral, 
fish, wildlife, and recreational resources. Moreover, the CVA would be 
responsible for the preparation of unified plans for the region-wide man- 
agement of these resources, and the Administration would be required 
to submit to Congress and the President an annual report of these plans. 
Such a document might develop into a regional resources budget. 

The confinement of CVA in its initial phases, at least, to work 
directly concerned with “water in the river” is justified by its advocates 
on several grounds. They point out that the immediate assumption by 
CVA of land and forest programs is unnecessary because the interrelations 
between the water and land resources in the region, unlike those among 
the several river functions, are not so close that satisfactory program co- 
ordination cannot be achieved through voluntary inter-agency cooperation. 
However, in case such amicable relations should not be established, the 
CVA bill contains authority for the Administration to undertake land 
or forest programs itself, after their approval by Congress. 

It is evident that the expectation of harmony between the CVA 
and the resources agencies remaining after the Administration’s creation 
looms as a most important principle around which the bill was written. 
Yet the possibility of conflict between the CVA and agricultural and 
forestry agencies over the management of reclamation projects and water- 
shed areas is not beyond reasonable conjecture. Fish, wildlife, and recrea- 
tion are other areas of possible friction between a corporation which would 
most likely be primarily concerned with river development, and other 
federal groups which hav other interests and cherish different values. 
Certainly there is a real danger that a regional resources plan drawn 
by a Columbia Valley Administration—with its energies exclusively turned 
toward the development of the Columbia River—might be unduly 
weighted in favor of the more spectacular power, flood control, navigation, 
and reclamation functions at the expense of less dramatic but urgent 
needs on farm, grazing, and forest lands. 

The successful operation of the proposed CVA would depend not 
alone on its relations with other federal bureaus in the Northwest but on 
its ability to function in accord with national policies and national con- 
siderations. It may be taken for granted that each valley authority will 
attempt to arm itself for political struggle in Congress, and that each 
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will be tempted to compete for the choicest cuts of the appropriation pie. 
As valley authorities multiply, national departmental establishments con- 
cerned with resources administration will diminish correspondingly in 
size and perhaps in influence. With them will wane thinking about 
resources from broad national points of view. Members of the Truman 
administration have not been oblivious to these unpleasant possibilities, 
but they seem to feel that, at a later date, several valley authorities can 
be grouped into a unified departmental structure, which would be capable 
of supplying national leadership as well as regional decentralization. It 
should be emphasized here that S. 1645 forges several tools which the 
President and Congress could use if it became necessary to pull the CVA 
into line with nationwide policies. They include the budgetary process, 
which is an executive as well as a congressional weapon; the general power 
of presidential supervision of the Administration, with the chief executive’s 
right to remove its directors; and, finally, the statutory command that 
CVA administer its activities in accord with related national programs. 

Despite the problems attending the creation of more valley authorities, 
many experts who have despaired of achieving the reforms recommended 
by the Task Force on Natural Resources of the Hoover Commission are 
inclined to accept these federal corporations rather than allow the con- 
tinued abuse and underdevelopment of American resources. The author 
of this paper agrees with Professor Charles McKinley, a consultant to the 
Hoover Commission’s Task Force on Natural Resources, when he said that 
unless departmental reform should come about, “I prefer to run the risks 
which I believe are associated with the Valley Authority, than to allow 
the continued waste and underutilization of our resources.” 




















POLITICAL IMPLICATIONS OF THE 1950 CENSUS 
OF POPULATION 


Roy V. Peer 
Director, Bureau of the Census 


revealed by the Seventeenth Decennial Census are significant in their 

political implications. Western gain at the expense of the North- 
east, the Midwest, and the South, in representation in the House of 
Representatives of the Congress of the United States, is one significant 
implication. Increased urban representation at the expense of the fading 
strength of the rural areas of the country is another. Within states, the 
great concentration of population inside the boundaries of a relatively few 
counties will have a major bearing on the membership pattern of future 
state legislatures. For urban centers of the country, there is great signi- 
ficance in the rapid growth rate of their suburbs. The decentralization 
within urban areas will have its effect with respect to annexations, city- 
county consolidations, taxation bases, and other political changes which 
are certain to follow. 


Fa TREMENDOUS shifts of population within the United States 


CONGRESSIONAL REAPPORTIONMENT 


Article I, Section 2, of the Constitution expresses the primary pur- 
pose of the Decennial Census of the United States, which remains today, 
as in the beginning, that “Representatives . . . shall be apportioned among 
the several States which may be included in this Union according to their 
respective numbers.” To determine “their respective numbers,” the Con- 
stitution provides that an enumeration of the population of the states 
shall be made within a period of every ten years following the first Census 
which was conducted in 1790. This is the charter under which the Bureau 
of the Census operates. 

Under the Act of November 15, 1941, the apportionment of the 
present number of representatives (435) is determined by a fixed mathe- 
matical formula, the method of equal proportions. A tabulation of the 
number of representatives to which each state is entitled under this method 
has been made and transmitted to the President of the United States. 
The Act requires the President to transmit this information to the 82nd 
Congress during the first week of its first regular session in January 1951, 
and to specify the number of representatives to which each state will be 
entitled in the 83rd Congress on the basis of an apportionment of the 
present 435 seats in the House. The Act specifies that within fifteen days 
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of the receipt of this statement by the Congress, the clerk of the House of 
Representatives shall “send to the executive of each State a certificate 
of the number of representatives to which such State is entitled” under 
this Act. After receiving its certificate of the number of representatives, 
it devolves upon the state to redistrict itself in such manner as state 
legislation provides. If the state fails to redistrict itself, provision is made 
for procedures in the federal law, namely in the Act of November 15, 


1951. 


Pending redistricting, this Act provides that representatives shall 
be elected by the states in the following manner: 


1. If there is no change in the number of representatives, they shall be elected from 
the districts then prescribed by the law of such State, and if any of them are 
elected from the State at large they shall continue to be so elected; 


If there is an increase in the number of representatives, such additional repre- 
sentative or representatives shall be elected from the State at large and the other 
representatives from the districts then prescribed by law of such State; 


If there is a decrease in the number of representatives but the number of dis- 
tricts in such State is equal to such decreased number of representatives, they 
shall be elected from the districts then prescribed by the law of such State; 


If there is a decrease in the number of representatives but the number of dis- 
tricts is less than the number of representatives, the number of representatives 
by which such number of districts is exceeded shall be elected from the State at 
large and the other representatives from the districts then prescribed by the law 
of such State; 


If there is a decrease in the number of representatives and the number of districts 
in such State exceeds such decreased number of representatives, they shall be 
elected from the State at large. 


THE SHIFT TO THE WEST 


In conformity with the great westward trend of the population, the 
1950 Census reveals a gain in representation for the western region of 
the country. The West gains eight seats in the House of Representatives 
with a compensating regional loss of five in the Northeast, two in the 
Midwest, and one in the South. 

In the eleven western states only two gain representation. These are 
California with seven seats, and Washington with one. For the rest of 
the western states there is no change. 

In the Northeast, two states lose representation. These are Penn- 
sylvania with a loss of three seats, and New York with a loss of two seats. 
Representation for the remaining states of the Northeast is unchanged. 

In the Midwest, one state gains a seat, namely Michigan. Two other 
states of the Midwest lose seats, Missouri two, and Illinois one. This 
region’s net loss is two seats. 
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In the South, four states gain representation, Florida two, and Mary- 
land, Texas, and Virginia each gain one. Five southern states lose seats, 
Oklahoma two, and Arkansas, Kentucky, Mississippi, and Tennessee each 
one. The net loss of representation for the South is one seat. 


THE CHANGE WITHIN THE STATES 


The movement of population from the rural areas to the cities and 
their suburbs is apparent in every state and has taken place at an acceler- 
ated rate during the last decade. Half of the counties in the United States 
lost population during the last decade despite the unprecedented national 
gain of over nineteen million inhabitants. Examination of preliminary 
Census returns for eighteen of the largest agricultural states of the country 
reveals that all of the population gain between 1940 and 1950 has been 
in their urban areas. In many of these states, the combined population 
gain of the urban places has been far greater than the total population 
gain of the state. Obviously, their rural areas have shown corresponding 
losses. 

This shift of population to the urban centers will have important 
implications in determining the future membership of state legislatures 
when the redistricting of these states will be undertaken by their legis- 
latures. Where the representatives of rural areas once predominated in 
legislative halls, the urban representatives will replace them with the 
shifting of population from the farms to the cities. This is assuming that 
state legislatures will agree to a composition which reflects the actual 
distribution of voters. However, it is well known that many state consti- 
tutions and laws favor the status quo, which normally means excessive 
representation for rural areas. 


How THE Cities ARE AFFECTED 


Well more than half of our population dwells within the 168 Stand- 
ard Metropolitan Areas of the Nation. These areas comprise only 281 
counties, or about nine per cent of the national total of 3,100 counties and 
related political subdivisions. These great urban areas have many problems 
to solve. The decentralization within urban areas, the movement of 
population into the suburbs, brings demand for expansion of services, 
utilities, schools, and all the other things a growing population needs. 
Annexations, city-county consolidations, and other political changes will 


follow, as has been the experience in the older centers of population 
congestion. Involved too will be decisions as to the expansion of local 
government, the adoption of management methods which are needed 








618 THE WESTERN POLITICAL QUARTERLY 


to meet the greater demand for orderly municipal functioning. The 
classification of cities for home rule privileges, the distribution of federal 
and state benefits, and other agenda in terms of population measurement 
are typical products of the forthcoming Census reports. In fact, the 1950 
Census is likely to cause more upheavals than those which have followed 
earlier Censuses. 

The political agencies of a city, of course, must work in close 
harmony with its commercial interests for the future advancement of the 
city. The new Census figures reveal how the city stands, what changes 
have occurred, and what the trends indicate for the future. The Census 
gives the municipality a definite yardstick for planning and for action. 





A Great RESERVOIR OF VOTERS 


The large increase in the Nation’s population during the last decade 
has been caused chiefly by the unexpected increase in the number of 
births and the continued decline in the national mortality rate. The birth 
of more than thirty million babies during the World War II decade has 
swelled the reservoir of potential future voters for the coming decades. 
This development has its implications for the major political organizations 
which may have plans to center their educational ‘campaigns on the young, 
prospective elector. 

The increase in the number of employed women during the last 
decade is of some significance, as well as the attained excess in the 
enumerated number of females over males. This does not mean that 
politically the United States is anywhere near becoming a matriarchal 
nation but it is a significant turn in the history of the country. 

The continued movement of the Negro population from the South 
to the industrial centers also has its significance. Surveys made during the 
war years of the last decade indicated that the Negro population of a 
number of the large northern and western industrial cities had more than 
doubled. This increase, in its exact numbers and rates, will be measurable 
when the final tabulations of the 1950 Census have been made in 1951. 


FACTORS IN THE NATIONAL PROGRAMS 


As a leading nation of the world, the United States is much more 
complex in organization than it was in 1790 when the first national Census 
was taken. In the pioneer days there were always new frontiers, and people 
who were not satisfied with economic and social conditions at home put 
their goods in a wagon and moved to the border country. Today, life is 
not that simple; it cannot be conquered with an axe and a deer rifle. The 
nation has problems of depressed areas for which special programs must 
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be designed and activated. In matters pertaining to the maintenance of 
strength, the United States is likely to continue with the prosecution of 
a large defense program. To measure these problems, and to gauge the 
facilities available for meeting them, the Census provides the important 
basic statistics. As just one important example, defense plant locations in 
relation to manpower and skills can be defined only when the number 
of workers and their capabilities are known and their geographical distri- 
bution is known. These facts have been ascertained by the 1950 Census 
just as, fortuitously, they had been gathered in 1940, before this country 
was plunged into World War II. 

Thus prosaic as the job of counting noses and certain data may seem, 
its findings are of great importance economically, politically, and socially. 
A democratic nation needs a maximum of reliable facts if it is to exercise 
good judgment in the management of its affairs. 











A POLITICAL-ECONOMIC SOLUTION OF 
THE COAL PROBLEM 


Howarp L. BALSLEY 
Russell Sage College 


HE IMPORTANT strikes of the United Mine Workers during the 

last three years have again brought attention to the problems of what 

President Truman, in 1949, called the “sick” bituminous-coal in- 
dustry when he began considering the need for a new investigation of it. 
The present interest in this industry is not new, however, either in its 
cause or in its possible results. The 1922 strike resulted in the investigations 
of the United States Coal Commission.’ In 1928 the Senate Committee on 
Interstate Commerce investigated conditions in the coal fields following 
the strike of 1927-1928.2 Some major legislation has been directed at 
solving the problems of the industry. The Guffey coal act of 1935 aimed 
at correcting “overproduction and ruthless competition” in the industry.° 
When this act was declared unconstitutional by the Supreme Court,‘ a 
new bituminous-coal act was enacted to replace it in 1937.5 The industry 
itself attempted solution of its difficulties through the creation of a regional 
marketing agency, which was found by the Supreme Court to be unable 
to fix prices and to be innocent of monopolization.® 

The relative ineffectiveness of these measures in solving the coal “ills” 
is evident in the renewed attention now being given the industry. If it is 
true, as seems likely, that the chief “ill” of the industry lies in the existence 
of excess capacity,’ one solution may be the removal of excess capacity by 
the imposition of a tax on mines. Special taxation on bituminous-coal 
mining is not new. The Guffey coal acts of 1935 and 1937 relied for their 


1See Report of the Coal Commission, 68th Cong., 2d Sess., S. Doc. 195 (1925). ‘“‘The principal investi- 
gation, and one of the most pretentious fact-finding tasks ever laid upon a governmental body 
was that of the United States Coal Commission, following the disastrous strike in 1922.’ (Harvey 
C. Mansfield, The Lake Cargo Coal Rate Controversy, New York: Columbia University Press, 
1932), p. 18. 


2 This investigation, while directed primarily at labor conditions, supplemented and supported to a 
egree the findings of the Coal Commission concerning the basic problems of the industry. See 
Hearings before the Senate Committee on Interstate Commerce, on Conditions in the Coal Fields 
of Ohio, Pennsylvania and West Virginia (pursuant to S. Res. 105, 70th Cong., Ist Sess. [1928]). 


3 Bituminous Coal Conservation Act of 1935, 49 Stat. 991, 15 U.S.C.A., Sec. 801. 

* Carter v. Carter Coal Company, 298 U.S. 238, 56 Sup. Cr. 855 (1936). 

5 Apr. 26, 1937, c. 127, 50 Stat. 72. 

6 “The evidence as to the conditions of the production and distribution of bituminous coal, the available 
facilities for its transportation, the extent of developed mining capacity, and the vast potential 
undeveloped capacity, makes it impossible to conclude that defendants through the operation 


of their plan will be able to fix the price of coal in the consuming markets.’’ (Appalachian Coals, 
Inc. v. United States, 288 U.S. 344 [1933]). 


7™“The heart of the difficulty in the bituminous industry lies in the severity of the competition that 
results from an enormous surplus of productive capacity divided among a large number of inde- 
pendent producers.” (Mansfield, op. cit., p. 21). See also below footnote 9. 
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effectiveness upon the imposition of a tax per unit of output.* The effect 
of such a tax is to raise the price of coal, since such a tax is applied as a 
given amount per ton of coal produced. The provisions of the Guffey 
coal acts tended to cause higher prices in the attempt to increase the 
margin between cost and price. The imposition of a different kind of tax, 
however, might well have had the effect of removing excess capacity 
while at the same time allowing price reductions rather than price increases 
to occur, and indeed in doing so to increase the margin between cost and 
price. Such is the tax proposed in this article. 

Excess capacity is characteristic of the modern industrial firm. A 
firm normally possesses capacity for production that is adjusted to an 
expected peak, often reached only during wars or exceptional prosperity. 
When capital is invested in machines, it is invested in indivisible units that 
are adjusted to the peak load. Operation at any output below this maxi- 
mum will be operation of each machine below its full capacity. The cost 
of the machine must be amortized and the machine must be maintained 
regardless of the speed of its operation, or the number of hours per day 
it is used or stands idle. At any degree of operation less than the maxi- 
mum, a greater output can be obained at very little cost—or indeed at 
zero cost as far as the capital factor is concerned. An increased output is 
achieved at a lower unit cost. Two conditions are thus postulated when 
the firm has an output less than the maximum: It is operating with excess 
capacity, and it can increase production at decreasing average cost. 

Excess capacity of another kind may exist in an industry, if “an 
industry” is understood to mean a number of firms producing the same 
commodity. The firms will be of varying efficiencies—that is, they will 
range from high-cost to low-cost firms. At any output below the maximum 
for the industry, submarginal firms will exist; these will be the high-cost 
producers, who may or may not go out of business. These firms represent 
excess capacity for the industry. 

The foregoing description applies to bituminous-coal mining.’ It is 
likely that there is a greater amount of excess capacity in this industry 
than in some other mining industries and than in much of industry in 


In the act of 1935, “The Commission had power to revoke membership of producers and to determine 
liability for the payment of a 15% excise tax on the mine price of coal, or, in the case of captive 
mines, the fair market value. Code members were to receive a 90% drawback or 1342% of 
the value of the coal. Enforcement of regulation was thus based on use of the ‘taxing power of 
the Federal Government in addition to the power to regulate interstate commerce.” (Glen L. 
Parker, The Coal Industry: A Study in Social Control, Washington: American Council on Public 
Affairs, 1940), p. 139. In the act of 1937, “Tax provisions were changed to obviate the objection 
that a penalty was involved in the tax levy. The Senate Committee on Interstate Commerce 
substituted a sales tax of 142%, with an additional 132% added to all coal sold in interstate 
commerce by producers failing to comply with the code provisions.”’ (Ibid., p. 142.) 


®“The marked increase in mechanization of mines in recent years adds a problem which was non- 
existent in the last war. In 1917 about 55 percent of the underground output was cut by machine. 

ay the figure is approximately 90 percent. Mechanical coal loading was not commercially 
used during the last World War [1917-18]. Today at least 30 percent of the coal is loaded 
mechanically. ‘Strip mining,’ in which huge power machinery is used, had hardly passed beyond 
the experimental stage. Today about 10 percent of the total production is ‘strip mined.’ ” 
(Annual Report of the Secretary of the Interior, Fiscal Year Ended June 1941, U.S. Department 
of the Interior, Washington: Government Printing Office, 1941), p. 184. 
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general. A number of reasons exist for this situation. First, soft coal is 
plentiful compared with many of our other resources, such as manganese, 
bauxite, tin, or anthracite. Second, the deposits are numerous and they 
are extensive, unlike copper, lead, zinc, or iron. Third, the dominance of 
a few firms does not exist; on the contrary, there are several thousands of 
actual and potential producers of soft coal. Therefore there is relative 
freedom of entry into the industry, a situation unlike that in the auto- 
mobile industry, railroads, public utilities, professions, many service 
industries, and indeed probably most of our economy.”® 


1” G. 
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“The Bituminous Coal Act of 1937 was designed to free one of the Nation’s most vital 
industries from a savage competitive warfare. .. . 

“These grievous conditions did not arise overnight. They stemmed largely from World War I 
which saw a vast expansion in the productive capacity of the bituminous mines. This was due 
partly to increased fuel requirements for war goods manufacture. In part it was due to attempts 
to make up deficiencies of supplies at various points of consumption caused by transportation 
shortages. 

“After the war, however, demand and potential supply were thrown far out of adjustment. 
Although manufacturing remained at a high peak, demand for bituminous coal lessened year by 
year. This situation was caused by increased efficiency in the use of coal coupled with growing 
competition from other fuels. 

“The excess capacity created by lessened demand led to lowered prices which were often 
below the cost of production. Producers sold their coal for what they could get in the wholly 
human hope of ‘weathering through’ until markets improved. 

“In consequence, the era of prosperity enjoyed by other industries from 1923 to 1929 found 
a sad contrast in the bituminous coal industry. They were years of mounting losses to coal 
producers, which were heightened in the depression years which followed. In 1929 the industry 
produced 525,000,000 tons of coal but suffered a net loss of $11,822,033. Im 1932 the net loss was 
$51,167,000.” (Annual Report of the Secretary of the Interior, Fiscal Year Ended June 1942, U.S. 
Department of the Interior, Washington: Government Printing Office, 1942), pp. 108-09. 

“TUnited States] coal statistics unquestionably indicate an excess of mine production, as 
compared with consumption. Estimated on a 308day year the potential mine capacity of 1890 
was 152,000,000 tons, which exceeded the actual output for that year by 41,000,000 tons. As pre- 
viously stated, excess capacity within certain limits is desirable as provision for peak production. 
In 1927, however, the estimated capacity had surpassed the output by 317,000,000 tons. .. . 

“Even prior to the war [World War I] there existed a pronounced trend toward the opening 
up of new mines for which there was no evidence of specific need. Thus between 1910 and 1915 
about 300 new mines had been opened each year. The high prices of coal prevailing during the 
war accelerated the speed of the pre-war bent. As a consequence, 454 new mines were opened 
in 1916. Im 1917 the additional new mines totaled 1,285, while in 1918 they had reached 1,573. 
As might have been expected, the capacity of our bituminous mines had expanded beyond the 
Nation’s requirements for this particular fuel.”” (H. M. Hoar, The Coal Industry of the World, 
U.S. Department of Commerce, Washington: Government Printing Office, 1930), p. 51. 

It is obvious that excess capacity in the soft-coal industry is a long-run problem. Its increase 
In World War I was duplicated in World War II. See table 14, p. 286, and discussion, p. 265, 
in Minerals Yearbook 1946, U.S. Department of the Interior (Washington: Government Printing 
Office, 1946). 


L. Parker (op. cit., pp. 20-21), quoting various authorities, has this to say as to causes of excess 
capacity in the industry: 

“Although the coal industry is largely competitive, it is notorious for its operdevelopment 
[sic.] and consequent inefficient use of men and materials. Notoriously, the industry has attracted 
a far larger share of the country’s labor and capital resources than it needed, and, parenthetic- 
ally, more than it could support. 

“Hamilton and Wright state that the history of bituminous coal mining in the United States 
suggests a ‘mad race in which production has made no headway in catching up with capacity. 
The curve of mine capacity and coal prices show that expansion in capacity was not governed 
by price changes. During periods of falling as well as times of rising prices the growth of the 
industry continued unabated.’ [W. H. Hamilton and Helen Wright, The Case of Bituminous 
Coai (New York: The Macmillan Company, 1925), p. 45]. This excess capacity caused inter- 
mittent employment of workers and low utilization of mines. 

“How can we account for this overdevelopment? In part it can be ascribed to the speculative 
nature of the industry, in part to wage and freight differentials which cause the additional 
problem of uneconomic distribution of mining capacity, and overdevelopment can also in part 
be attributed to what might be called a ‘miscarriage of the automatic control.’ With regard to 
the role played by the speculative nature of the industry, it might be said that with a deficiency 
of coal, prices rise out of proportion to the deficit and this brings in a disproportionate addition 
to capacity. Once a new operation is opened, the nature of sunk costs keeps the mine from 
closing down except as a last resort. Competitive theory had assumed a high degree of mobility 
of capital, but in practice in the coal industry this capacity stays im existence until a long 
period of losses forces abandonment. As we suggest below, it seems that mines stay in operation 
even after the revenues have diminished below the point where the enterprise would be at the 
theoretical margin of discontinuance. This pertinacity of operators is again to be explained on 
the speculative nature of the industry. 
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Firms of all sizes operate in bituminous-coal mining, ranging from 
large commercial units to the open-pit in a farmer’s pasture. With a rise 
in price, two- or three-man mines come into production, and the farmer 
may keep the boys home from school to dig up a truckload of coal.*? This 
free entry of firms into the industry in response to a demand increase 
means that there will be relatively less increase in output of individual 
low-cost mines, which otherwise could expand output at a decreasing cost 
per ton of coal. Thus, with relatively free entry of firms into the industry 
and with the existence of excess capacity both within the firms and in 
the industry, a considerable degree of competition exists among producers. 
This is the “sickness” in the industry. It means that at all times except 
during wars or the greatest booms, nearly all the firms will be operating 
near the margin, that is, at high cost compared with price. Therefore 
wage increases and other monetary benefits to miners come only with 
considerable pain.” 

The elimination of excess capacity at the firm level is not possible 
as long as machines, representing indivisible units of capital, are employed. 
Nor would such elimination be desirable, because the increasing produc- 
tivity (increase in the number of tons of coal mined daily per man) of the 
industry is due largely to mechanization and technological improvements 


“Another factor accounting for the overdeveloped condition of the industry is the existence 
of certain wage and freight differentials which further slow up the liquidation of marginal 
capacity and make competition imperfect. This imperfection of competition contributes to the 
‘duplication of unnecessary investment and equipment, more frequent periods of overproduction, 
more intensified car shortages, and more severe and destructive competition. Insofar as it makes 
possible the operation of unnecessary mines, the differential system accentuates the irregularity 
which characterizes the operation of the bituminous industry.’ [Isador Lubin, Mariners’ Wages 
and the Cost of Coal (New York: The Macmillan Company), p. 275] 

“The third factor, the ‘miscarriage of automatic control,’ brings in new capacity when prices 
are high, regardless of whether high prices are caused by a shortage of mining capacity or not. 
Because of the strategic position of transport in the process of merchandising coal, high prices 
may well be due to shortage of transport facilities. This condition of high prices will not cause 
an increase in capacity of railroads, necessarily, but will cause am increase of mining rapacity 
[sic.]—further aggravating the inability of the roads to carry the coal. Miners, once they are 
attached to the mines, find it impossible to leave the vicinity or for some reason are unwilling 
to leave. These factors, then, seem to be responsible, among them, for the overdevelopment 
of the mining capacity.” 


1 There are literally thousands of such small mines. See Third Annual Report under the Bituminous 
Coal Act of 1937, Letter from the Secretary of the Interior, U.S. Department of the Interior 
(Washington: Government Printing Office, 1940), p. 4. 

In 1939, 72.5 percent of the mines produced only 3.1 percent of the coal: “Bituminous coal 
was produced in the United States in 1939 by 5,008 companies that operated 5,686 mines, each 
producing over 1,000 tons. Of these, 204 mines each produced 500,000 tons or more and accounted 
for 39.7 percent of the total output and 31.2 percent of the total number of wage earners 
employed. The proportion of the total output and of the total number of wage earners, respec- 
tively, accounted for by smaller mines classified by size of output are as follows: 368 mines 
whose output was 200,000 to 499,999 tons, 29.5 and 28.8 percent; 402 mines whose output was 
100,000 to 199,999 tons, 14.6 and 16.5 percent; 382 mines whose output was 50,000 to 99,999 tons, 
7.2 and 9.2 percent; 1,047 mines whose output was 10,000 to 49,999 tons, 6.2 and 9.2 percent; and 
3,283 mines whose output was 1,000 to 9,999, 2.8 and 5.1 percent. In addition, 3,046 mines were 
reported that produced less than 1,000 tons each during the year. Although these small mines 
employed an average of 2,329 wage earners, they were operated principally by 4,194 proprietors 
and partners, of whom 3,646 performed manual labor. Altogether these mines accounted for less 
than 0.3 percent of the total tonnage of bituminous coal reported. It is believed that there were 
more such small mines for which reports were not obtained. The aggregate tonnage of coal 
produced by them, however, was negligible.’”’ (Sixteenth Census of the U.S.: 1940, Mineral 
Industries 1939, Vol. I, “General Summary and Industry Statistics,”’ U.S. Department of Com- 
merce, Bureau of the Census, Washington: Government Printing Office, 1944), p. 226. 


12 . . wages constitute nearly 60 per cent of the cost of producing coal. . . .”” (Third Annual Report 
under the Bituminous Coal Act of 1937, op. cit., p. 8.) 
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involving machines. However, excess capacity at the industry level owing 
to free entry into the industry by firms at any given price and output 
below peak production can be removed. 

The desirability of restricting entry into the industry and thereby 
reducing competition in the industry poses an ethical problem. The 
economist may well shy away from any attempted solution to a problem 
that results in reduction in competition. However, any realistic solution 
to an economic problem must presuppose a willingness to pay a price for 
such a solution. The price to be paid for the solution to the ills of the 
bituminous-coal industry as given in this article would be the loss of 
competition in the industry. The Guffey coal acts had precisely the same 
aim and the same effect. Their purpose was to restrict entry into bitumin- 
ous-coal mining and to reduce competition—further, to establish minimum 
prices and production quotas. Certainly the Guffey legislation entailed a 
considerably greater measure of governmental control of the industry than 
the simple tax proposed in this article. Not only the economist but also 
the American citizens at large are aware of the need for maintaining and 
fostering competition to ensure the correct operation of the price system, 
which in turn may be defined as the institution by which factors of pro- 
duction are allocated in the “free-enterprise” economy. A case may very 
well be made that the over-all aim of the major federal antitrust legislation 
has been toward maintaining and fostering competition. As stated before, 
the solution proposed in this article can be achieved only at the expense 
of restricting entry into the field of bituminous-coal mining and of reducing 
competition—to a lesser degree, it is true, than the Guffey acts. Never- 
theless, the desirability of solving the problems of the bituminous-coal 
industry would have to be weighed against the price that must be paid 
for the solution—reduction of competition; for in truth it is the degree 
of competition that exists in the bituminous-coal industry which is the 
“sickness” of the industry. 

There are several legal devices by which excess capacity can be 
removed in this industry. If the grain a farmer grows for consumption 
on his own farm affects interstate commerce by displacing interstate ship- 
ments,’* the bituminous-coal industry likewise affects interstate commerce, 
and all mines, even those which produce solely for intrastate consumption, 
are subject to federal regulation. Since the purpose is to reduce the 
number of producers, however, a quota system like that employed in the 
agricultural program is not feasible. Rather, the certificate of convenience 
and necessity seems to be the appropriate instrument of control if regula- 
tion is based on the commerce power. Commercial coal mining might be 
licensed by the National Government. There seems to be no constitutional 


18 Wickard v 





Filburn, 317 U.S. 111 (1942). 
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obstacle to restricting entry into any business by requiring the demonstra- 
tion of convenience and necessity to the public—so long as any colorable 
ground for restriction exists'‘*—and the Supreme Court has already 
recognized that the bituminous-coal industry is in need of stabilization.”® 
In most cases a certificate of convenience and necessity is revocable,’* and 
it might in any case be granted for a limited time, so that the capacity of 
the industry could be expanded or contracted almost at will. 

One disadvantage of this proposal is the possibility of favoritism or 
caprice in the awarding of certificates. It is not unthinkable that in some 
areas certificates might come to resemble postmasterships—awarded as 
patronage. Much more likely is another development that would be 
damaging to effective administration, namely the probability that un- 
founded accusations of favoritism would be made. We might well have 
the spectacle of the coal authority explaining every award and every 
refusal of a certificate to a committee of irate senators. Further, a “grand- 
father-clause” provision might obviate the effectiveness in the legislation. 
To allow the firms that are in production at the time of passage of the law 
to continue production might destroy the very purpose of the act, for 
many of them would be the very firms it would be the purpose of the 
act to eliminate. 

In any case, political resistance to the use of the licensing technique 
would be great. Even the large operators, who would benefit by the 
restriction, would feel uneasy if their right to continue in business depended 
upon a governmental decision. Because of this difficulty, the power of 
taxation rather than the commerce power might be the most desirable 
instrument of regulation. An excise of, say, several thousands of dollars 
a year on each mine, regardless of tonnage of coal produced, would 
exclude the small operators. The large mines would not be deterred, for 
they would recover that sum many times over through expanded oper- 
ations, once the marginal operators were eliminated. Since Congress has 
the power to regulate in this field, the difficulty encountered by the 
child-labor tax in Bailey v. Drexel Furniture Company" could not arise; 
but in any case the measure would be upheld as a tax, since it would yield 
a regular revenue.'* Moreover, it could not be contended that such a 
measure was a direct tax, which according to Article I, Section 2, of the 


See Ford P. Hall, State Control of Business through Certificates of Convenience and Necessity 
(Bloomington, Indiana: Bureau of Government Research, Indiana University, 1947), p. 16. 


% Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933). 
% Hall, op. cit., pp. 12-15. 
17 259 U.S. 20 (1922). 


1% United States v. Doremus, 249 U.S. 86 (1919); Sonzinsky v. United States, 00 U.S. 5306 (1937) 
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Constitution must be apportioned among the states according to popula- 
tion, for it “is a tax laid only upon the exercise of a single one of those 
powers incident to ownership” and is therefore an excise.’ 

Were it not for the requirement of apportionment, an ad valorem 
tax on coal lands would be desirable, for it would correct an inequity 
at present existing in our property taxes. The chief coal-producing states— 
West Virginia, Pennsylvania, Kentucky, Illinois, Ohio, Indiana, Alabama, 
and Virginia—have property taxes on coal lands. However, these lands are 
normally appraised at the same values as adjacent agricultural land.?° 
Further, the lands are not taxed at the state level, but at the level of 
local governmental units, therefore lack of uniformity is characteristic. 
Where no distinction exists for coal lands in property evaluation, the 
burden of taxes for coal operators is but a small fraction of that borne by 
farmers. Thus, with an evaluation of $40 per acre for both coal land 
and agricultural land, an actual tax of perhaps $2 may be paid for each 
acre. With the farmed acre producing $40 worth of crops annually, and 
the mined acre producing $40,000 worth of coal, the farmer would pay 
a tax of 5 per cent on his gross income and the coal operator would 
pay 7/200 of 1 per cent on his gross income. The farm land will continue 
to produce indefinitely, while the coal land, nearly or completely ruined 
for agricultural purposes (at least in strip-mining areas) may revert to 
the state because of non-payment of taxes. A more equitable tax for 
the acre of coal land would be one that is perhaps 1,000 times as large, 
or $2,000. This tax might be high enough to preclude the profitable mining 
of coal on this land; the land would then be used more profitably as 
agricultural land. 

However, the precise purpose for including the requirement of appor- 
tionment in the Constitution was to prevent the Federal Government 
from levying an ad valorem tax on property.” Action of this sort must be 
state action. Nevertheless, Congress might induce state action by imposing 
a large excise on mining and returning the revenue to states that enacted 
suitable property taxes, in the form of either a grant-in-aid or a tax credit 
to the mine operator. In upholding a substantially similar arrangement in 
Steward Machine Co. v. Davis,?2 the Supreme Court said: “The con- 
dition is not directed to the attainment of an unlawful end, but to an end, 


19 Bromley v. McCaughn, 280 U.S. 124 (1929). 


2 Section 1 of Article IX of the constitution of the Commonwealth of Pennsylvania requires taxes to 

uniform, which prevents any distinction between coal lands and other land. Sometimes, how- 

ever, surface and underlying coal beds are taxed separately. There is no provision in the revised 

tax structure of the state of Indiana authorizing taxation on coal lands separately. In West 

Virginia, where coal lands are sometimes taxed at valuations different from adjacent agricultural 

lands, the tax on coal properties is ‘“‘a little bit higher’ (from a letter from the State Tax 
Commission of West Virginia). 


21 Benjamin F. Wright, The Growth of American Constitutional Law (Boston: Houghton Mifflin, 1942), 
p. 106. 
22 301 U.S. 548, 593 (1937). 
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the relief of unemployment, for which nation and state may lawfully 
cooperate.” Since both Congress and the states possess power to deal with 
coal mining, a co-operative arrangement would be valid. 

The chief economic effects upon coal production of such taxation 
would be three-fold: First, that excess capacity in the industry, which 
consists of thousands of “truck” and “wagon” mines of small size having 
free entry into the industry, would be removed. The cost of entering 
into and remaining in the industry would force these mines out of 
operation. Second, the low-cost large producers experiencing large-scale 
economies would expand production, because they would attempt to 
“mine out from under” the tax. That is, they would be stimulated to 
exploit their coal acreage as rapidly as possible. Since these large pro- 
ducers operate at decreasing unit costs with increasing output, they would 
be able to absorb the increased cost. Third, improvements in technology 
and mechanization, and therefore a rising productivity, would be encour- 
aged. This rising productivity would result from the effort to lower costs 
still further. 

In effect, to force out of operation the small, marginal producers 
means to reduce competition in the industry. Fewer producers would 
remain. However, it might be expected that efforts toward monopolization 
and the raising of prices would be thwarted by the substitution of other 
fuels — oil and gas—for coal when the price of coal became high. 
There is evidence to indicate that oil and gas are substituted for coal in 
many uses.?* With the possibility of lower costs in the coal-producing 
industry because of larger-scale operation of individual firms and improv- 
ing technology, a lower price for coal as a result of the competition of 
oil and gas becomes a distinct possibility. 

The effect of “mining out from under” the tax should pose no con- 
servation problem. The low-cost, more accessible, richer coal deposits 
would be mined first and more intensively. With exhaustion of richer coal 
lands, improvements in technology and mechanization would allow other 
coal lands to be exploited in the order of their quality. This procedure, 
indeed, would probably ensure a more sensible conservation in coal lands. 

One other consequence must remain conjectural but cannot be 
ignored. It is true that much of the industry has become relatively highly 
mechanized and has been active in introducing new techniques. However, 


23 The mass of evidence is overwhelming. See annual volumes of the Minerals Yearbook, U.S. Depart- 
ment of the Interior (Washington: Government Printing Office, years 1934-46); Minerals Yearbook, 
Bureau of Mines, U.S. Department of Commerce (Washington: Government Printing Office, 
years 1932-33); Mineral Resources of the United States, Bureau of Mines, U.S. Department 
of Commerce (Washington: Government Printing Office, years 1924-31); Mineral Resources of 
the United States, U.S. Geological Survey, U.S. Department of the Interior (Washington: 
Government Printing Office, years 1882-1923). Almost any standard economic geography textbook, 
or any reference work on resources, treats this situation. For an illustrative chart and percentage 
changes see Paul M. Tyler, From the Ground Up, Facts and Figures of the Mineral Industries 
of the United States (New York: McGraw-Hill Book Company, Inc., 1948), p. 85. 
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to the extent that small, probably “high-cost” firms produce coal that is 
significant in amount in the market, large-scale operation and economies 
tend to be curtailed. With the removal of this excess capacity in the 
industry, coal would be produced exclusively by large-size, low-cost firms. 
These are the firms able to attract capital, which is necessary for a high 
degree of mechanization and large-scale operations. Further capital invest- 
ment is far more likely in a “well” industry than in a “sick” one. It is 
altogether possible that a revitalized industry might be able to employ 
further mechanization, which would substantially reduce costs, and to 
adopt processes that would open up new uses for coal. 
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Yearbook of the United Nations, 1947-1948. DEPARTMENT OF PUBLIC 
INFORMATION, UNITED Nations. (Lake Success, New York: 1949. 
Pp. xix, 1126. $12.50.) 


This, the second Yearbook of the United Nations, gives a detailed 
account of the Organization from June 30, 1947 to the opening of the 
third regular session of the General Assembly on September 21, 1948. 
In addition, there is a brief historical introduction, and a background 
summary is provided for each of the particular aspects of the work. 
References are also made to the original, more extensive treatment in 
the 1946-1947 Yearbook. Particularly helpful to those engaged in 
research is the splendid documentation, the chief improvement over 
the previous Yearbook. 

This volume is divided into two parts. The first part deals with 
the principal organs and their activities and encompasses 814 pages, 
a little less than three-fourths of the entire volume; the second part 
covers the specialized agencies in 169 pages. The appendices and the 
general index constitute the remainder. The appendices contain the 
Charter and Statute, a roster of members, a selected bibliography, and 
a United Nations “who’s who.” 

The high level of objective and clear reporting for which the 
United Nations Department of Public Information is noted is main- 
tained in this work. The utility of the section on the second regular 
session of the General Assembly could have been improved by including 
in the contents references to the particular subjects treated; otherwise 
the editing and guides are excellent. 

These Yearbooks are indispensable to the teacher of international 
relations; they are extremely useful for student reference as well as for 
interested laymen and men of public affairs. 


CuHarRLes P. SCHLEICHER. 
University of Oregon. 


Peace by Investment. By BENJAMIN A. Javits. (New York: Funk and 
Wagnalls Company, in association with United Nations World. 
1950. Pp. x, 242. $3.50.) 


There has been a growing recognition in the postwar era that the 
problem of securing peace depends largely upon America’s willingness 
to invest, and invest heavily, in peace. Peace by Investment is an 
indication of this recognition. There is nothing timorous about the 
author. He asks that the United States invest roughly twenty billion 
dollars a year over a fifty-year period throughout the world to raise 
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living standards and thereby alleviate those tensions which arise from 
economic poverty and insecurity. By so doing, he reasons, America 
will gain all around: first, by preventing another war with its incalcu- 
lable destruction and, second, by raising our standard of living through 
an increased world trade. Mr. Javits is in sympathy with the idea 
behind the Marshall Plan, the Point Four program and other plans 
dealing with the problem of global economy, but believes that these 
schemes do not go far enough. He feels that we must stop thinking 
in terms of tens of billions and start thinking in terms of hundreds 
of billions. 

Several objections to the book may be raised at the outset. One 
is the attempt to interpret the international scene if not exclusively, 
then primarily, in economic terms. Thus the author is led to remark: 
“Yet we must never allow ourselves to forget that the real contest 
between the United States and the U.S.S.R. is a contest between eco- 
nomic systems, that the problem of ‘we’ or ‘they’ can be best resolved 
not by armed combat but by comparative living standards” (p. 119). 
The term “best” as used in the above quotation reflects a wish; the 
supposed nature of the “real contest” is at the least a highly problematic 
assertion. More objectionable, however, are several offhand remarks 
scattered throughout the book, of which the following is an example: 
“*New Dealism’ under Roosevelt was un-American in theory inasmuch 
as it involved dragging down the upper rather than lifting up the lower 
economic strata of our people” (p. 83). It would seem to this reviewer 
that the question of dragging vs. lifting depends very much on the 
position one occupies in the social strata. A most questionable assump- 
tion of the author is his uncritical belief that all peoples everywhere, 
if given the opportunity, will readily emulate the American tradition 
of competition and what Mr. Javits prefers to term our system of 
“social capitalism,” involving among other features the annual outlay 
of hundreds of billions. 

ROBERT TUCKER. 

San Francisco State College. 


The Year Book of World Affairs: 1950. Edited by Grorce W. KEETON 
and Grorc SCHWARZENBERGER. Published under the auspices of the 
London Institute of World Affairs. (London: Stevens and Sons 
Limited. 1950. Pp. viii, 392. 25s.) 


Political and economic problems of Anglo-American significance, 
but in considerable measure centered on areas of communist penetra- 
tion, are the major concern of this fourth annual yearbook of the 
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London Institute of World Affairs. As were previous volumes, this 
is a collection of articles and book reviews. 

Professor Schwarzenberger in his leading article, “Sovereignty,” 
notes that the outlawry of war has but slightly affected the vigor of the 
old concept of nationalism. “The clinging of States to their sovereignty 
means that there are values which are more important to them than 
the well being of international society or even the maintenance of 
peace,” he declares. P. E. Corbett in “Law and Society” suggests that 
democracies should “demonstrate that government does not have to be 
totalitarian to be successful in its purpose—which is to make happier 
living for more people.” He notes with seeming favor the shift from a 
stress on negative rights in national constitutions to an emphasis on posi- 
tive individual rights in current international projects, rights that obli- 
gate the state to guarantee a minimum of food, shelter, education, and 
employment to all citizens. Three articles are focused on areas where 
communism is strong. L. B. Schapiro gives a factual review of the post- 
war treaty relations of the USSR. Professor Kelsen, writing about the 
administration of Trieste, notes difficulties attendant on treaty assign- 
ment of the United Nations functions at variance with those ascribed 
to the Organization by the Charter. H. A. Smith historically surveys 
conflicting national interests in the Danube valley as background for 
his account of the futile Belgrade conference in 1948. A very outspoken 
contributor is Professor G. Ireland, who denounces practices and per- 
sonnel associated with the Tokyo trials. After reading his criticism of 
Sir William Flood Webb, the reviewer joins the author in wondering 
“what motives led Australia to nominate him (Sir William Flood 
Webb) for the Tribunal and General MacArthur to make him Presid- 
ing Judge.” Susan Strange is also quite critical in her remarks about the 
inadequate consideration given to “Truman’s Point Four” before its 
promulgation. Perhaps the least conventional of the articles is one 
concerning forestry as an international problem. In it F. Heske calls 
for greater utilization of tropical forest reserves and strikes a note of 
faith in private ownership of forested areas. 

Approximately 100 books are briefly reviewed or noted in a series 
of bibliographical “Reports on World Affairs.” Indicative of the free- 
dom allowed the reviewers is E. M. Gull’s adverse treatment of a book 
written by one of the editors of the yearbook—China, the Far East and 
the Future, by George W. Keeton. Some two-thirds of the books reviewed 
are in English; a few are in French or German, but none are outside 
of these three language areas. 

The reviewer questions whether the title Year Book of World 
Affairs is appropriate in view of this limited bibliographical coverage 
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and a complete lack of articles representing many fields of activity. 
However, this discrepancy between title and contents detracts but little 
from the book, which deserves praise for its timely, scholarly and 
readable articles. 


W. Harotp DALGLIEsH. 
University of Utah. 


American Democracy and Natural Law. By CorNeLiA Geer LEBov- 
TELLIER. (New York: Columbia University Press. 1950. Pp. vi, 204. 
$3.00.) 


Like many other political scientists, Miss LeBoutellier has been 
embarrassed by the role which the ambiguous concept of natural law 
has played in the reasoning of the Founding Fathers. Her book is 
designed to show that this concept was not derived from the belief in 
the faculty of reason to establish immutable principles of justice and 
absolutely valid norms of human relationships. 

Miss LeBoutellier carefully analyzes the significance and the func- 
tions attributed to the concept of natural law by Jefferson, Madison, 
Hamilton, James Wilson, Governor Winthrop, Samuel Adams, and 
Thomas Cooper; she supplements her analysis by a discussion of the 
use made of that concept by eminent American and British jurists. 
In fact, she builds up a strong case for her contention that “the source 
of the natural and inalienable rights which the Americans claimed 
and clung to, was not to be found in first principles known a priori; 
these rights . . . were read out of English history” (p. 139). It was the 
utilitarian meaning, she states (p. 156), “which gives this particular con- 
cept its clarity, assuring or asserting that the pattern of laws is worked 
out with the purpose of binding society together in the way most 
beneficial to all.” 

It may be open to doubt whether that meaning is as clear and 
unequivocal as Miss LeBoutellier has endeavored to demonstrate. On 
the other hand, she has convincingly shown, as others have done before, 
that all attempts to define natural law in terms of a priori principles 
have met with insuperable logical difficulties. She has directed her 
criticism mainly against some more recent “transcendental” concepts 
of natural law advanced by del Vecchio, Stammler, and Maritain. 
She has also drawn attention to the incompatibility of the idea of 
natural law with the principles underlying the reasoning of the German 
historical school and the bolshevist interpretation of individual rights. 

Miss LeBoutellier might have given her study a more solid logical 
foundation if she had linked up her distinction of two conceptions 
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of natural law with-the existence of different methods of reasoning. 
The “transcendental” conception has been adopted by all political 
philosophers who have been convinced that reason has the power to 
provide absolutely valid ideas or notions. That belief has been repu- 
diated by the German historical school, whose adherents have invested 
reason with the faculty of finding by intuition such ideas as can claim 
absolute validity only for a given nation or a given period under certain 
historical conditions. Again, the bolshevist political philosophy has no 
use for natural rights because of the dialectical features of its reasoning. 
Utilitarianism, however, has its logical roots in hypothetical reasoning, 
which ascribes to reason only the limited capacity of basing its processes 
on assumptions derived from experience. 

In accordance with this approach the varying interpretations of the 
terms “natural law” and “natural rights” could be connected with an 
agelong struggle over divergent modes of thought, a struggle which has 
pressed its stamp not only on the development of political institutions 
but on the entire history of western civilization. 


KarL PriBRAM. 
Washington, D.C. 


An Introduction to Legal Reasoning. By Epwarp H. Levi. (Chicago: 
The University of Chicago Press. 1949. Pp. 74. $2.00.) 


The logic of the lawyer is reasoning by analogy—decision by detec- 
tion of similarity and difference, rather than by deduction. The com- 
peting analogies are placed by counsel before the judge, who makes 
a reasoned choice among them. Explanation may take a syllogistic 
form but the real process of decision is the formulation of the major 
premise, the rule of law, which exists for the single case alone, and 
the determination of facts which constitute the minor premise. 

Professor Levi treats in detail three problems, one of pure case- 
law, one of statutory interpretation, and one of constitutional inter- 
pretation. The processes are essentially the same. Similarity is seen in 
terms of a word which, once adopted, becomes a concept. The word 
itself suggests certain results, and during the life of the concept has an 
influence on the classification of cases inside and outside of the con- 
cept. Later the concept may cease to represent an idea significant in 
terms of practical realities. It then disintegrates, first by the creation 
of exceptions and extensions and then by the shift to another word— 
a new concept. Although it is not true that case-law reasoning is induc- 
tive and the application of statutes deductive, the emphasis has signi- 
ficance, for in case-law the rule of law is distilled from former cases, 
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while with statutes it is embodied in authoritative words. Tied to the 
use of one word, the court’s freedom is restricted. But by saying that 
former cases have ignored the legislative intent, the court may regain 
much of its freedom. Professor Levi sees danger in this process. He 
would preserve legislative responsibility by having the court continue 
in the direction set by its first interpretation. This seems unrealistic, for 
legislatures have a reputation of acting only under heavy pressures, 
and an unsound statutory interpretation may plague the law indefinitely 
if the court will not correct it. Nor do Professor Levi’s cases support 
his position that the Supreme Court actually follows his doctrine. For 
constitutional interpretation too, the courts have ready-made concepts 
expressed in an authoritative form, but they are broad and highly ambig- 
uous. The process of decision consists of the movement of satellite 
concepts into and out of the law. There is greater freedom here than 
with pure case-law, for by insisting that a satellite concept ignores the 
true meaning of the authoritative basic concept, the court can easily 
overthrow whole lines of cases. The Supreme Court, in reversing itself, 
reflects changing notions of the meaning of the ambiguous concepts 
imbedded in the Constitution. 

The legal process is admirably adapted to the decision of contro- 
verted issues in a practical world. Lawyer and layman alike may find 
a clearer understanding of its nature by careful reading of this excel- 
lent essay. 
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The Magic Cloak. By James CLarK Motoney, M.D. Illustrated by Erle 
Loran; introduction by Newton Dillaway. (Wakefield, Mass.: 
Montrose Press. 1949. Pp. xvii, 345. $5.00.) 


Subtitled by the author “A Contribution to the Psychology of 
Authoritarianism,” this book is primarily a series of essays dealing with 
two main trends: 1. Many a person wears a “Magic Cloak” invisible 
to himself and to others but essential to his continued, though neurotic, 
adjustment. 2. The acquisition of this restrictive and protective garment 
depends upon faulty parent-child relationships in the early years of life. 

Dr. Moloney, a past president and co-founder of the Cornelian 
Corner, has already been instrumental in improving the physical rela- 
tionship between the newborn baby and the mother. To this series 
of essays he brings other varied experiences and interests. Backed up by 
meaty case histories and highlighted by Erle Loran’s striking black and 
white illustrations, the essays are provocative, informative and readable. 
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It is probable that readers will differ in their reactions to the various 
chapters of the book. One chapter, “Notes on Leprosy,” seems to the 
reviewer quite non-contributory. But the anthropologist and the social 
scientist should find stimulation in the author’s comments on such 
matters as suicide, prisons, and the psychologies of the Orientals and 
the Okinawans. 

The orthodox psychoanalyst may object to Dr. Moloney’s statement 
that “the analyst wears a Magic Cloak,” and specialists in other fields 
may find equally controversial statements. Of particular value at the 
present time, in the reviewer’s opinion, are two chapters (chaps. vi and xii) 
dealing with “War Neuroses” and their genesis in the basic social 
structure. Dr. Moloney’s diatribe against “indiscriminate almsgiving” 
will find a responsive chord in many who work with this problem. 

The book is worthwhile. It cannot be gobbled, but justifies slow and 
thoughtful digestion. It is certainly provocative and timely. 


C. H. Harpin Brancu, M. D. 
University of Utah. 


A History of Spain from the Beginnings to the Present Day. By RAFAEL 
ALTAMIRA. Translated by Muna Lee from the second Spanish 
edition. (Toronto, New York and London: D. Van Nostrand Com- 
pany, Inc. 1949. Pp. xxx, 748. $6.75.) 


Altamira is one of Spain’s great historians. He is extremely well 
qualified by his academic and juridical experiences to interpret his 
homeland to the non-Spanish world. This he has attempted to do in 
a brief history which, he tells us, is designed to present the minimum 
essentials of Spain’s past necessary for any well educated person. The 
prologue indicates that the author has selected his materials to give 
a comprehensive survey of the development of the Spanish people 
and not a mere outline of their political history. Altamira does deal 
with art and literature: he touches on philosophy and science; but it is 
political history which provides the framework of his book’s organization 
and which often tends to overshadow other interests. 

A clear picture of the interrelation of Spanish culture with that 
of neighboring areas is given. A number of “firsts” of which the Span- 
iard may justly be proud are mentioned: the Cortes as a parliamentary 
body, nationalist inspired opposition to Napoleon, field hospitals, music 
in the university curriculum, the freeing of Indian slaves, and Arbor 
Day practices. Liberal tendencies, such as tolerance for the Moslems 
even in the days of the Reconquest, anti-slavery agitation, interest in rep- 
resentative political institutions, and conciliation boards in the labor 
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field are so regularly noted as to lead one to the conclusion that an 
underlying spirit of liberalism must be a part of the Spanish national 
make-up. One wonders why this has not borne earlier and more abun- 
dant fruit. There is also an attempt to offset the somberness of the 
Spanish Inquisition by extensive reference to religious intolerance in 
many parts of Europe. 

Unfortunately the book has many shortcomings, some, but not all, 
due to translation. The English is faulty and at times not idiomatic. 
The punctuation is unorthodox, and numerous proper nouns are mis- 
spelled. There are as many as seven bracketed parenthetical remarks 
within a single sentence, and as many as ten Spanish words to a page 
of what purports to be English text. Numerous erroneous dates are 
given; and one wonders whether this is due to carelessness on the part 
of author, translator, or editor. The maps are clear but inadequate, 
omitting most places mentioned in the text. The verbal location of 
places is at times inaccurate, as for example when the Spanish March 
of Carolingian times is described as in northwestern Spain, or the 
Spanish portion of the Marquisate of Gotha is referred to as Cis-Alpine. 

An extensive bibliography in which a majority of the works listed 
are purposely in English for the benefit of the American reader, two 
tables of dates, and a chart showing the parallel developments in Spain 
and other countries, comprise a useful fifty-page appendix. The index 
is comprehensive, but erratic. A genealogical chart would add value 
to the book and would certainly be helpful to the reader trying to get 
clearly in mind the many monarchs mentioned in the text. 

The over-all impression of the reviewer is that a great historian has 
been brought to the attention of the American reader in a far less 
favorable manner than he deserves. 

W. Harotp DALGLIEsH. 

University of Utah. 


The German Social Democratic Party 1914-1921. By A. JoseEpH BERLau. 
(New York: Columbia University Press. 1949. Pp. 374. $4.75.) 


Dr. Berlau tries to show that the German Social Democratic party 
between 1914 and 1921 evolved an economic program, a foreign policy, 
and a set of political ideals grossly at variance with the Marxist pro- 
gram adopted by the party at Erfurt in 1891. With great skill he has 
assembled the source material and has marshalled the data necessary 
to show what the SPD in fact did or proposed to do and what reasons 
it advanced for its course of action. 
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The resulting study, although unexceptionable in its presentation 
of the relevant facts and historical sequences, lacks the proper theoreti- 
cal basis which would relate the results of such a study to the major 
problems of politics. Dr. Berlau confines himself to the discrepancies 
between party platform and party action. What is lacking is the basic 
framework of the political theorist who distinguishes, at least for pur- 
poses of intellectual analysis, between three levels of discourse: the level 
of values, the level of empirical data and observation, and the level of 
the theoretical model or corpus of theoretical principles which provides 
the blueprint for action and helps predict the course of events, given 
certain values and certain sets of empirical data. Only an appraisal of 
party literature and party action based on such a methodological frame- 
work would make possible an evaluation of the changes in the theoreti- 
cal principles or even the values of the SPD in the light of the real 
situation in Germany between 1914 and 1921. 

Furthermore, a study of this kind should surely be conducted in 
terms of an explicit and detailed working model of the term “political 
party.” Dr. Berlau might reply that such a definition is implied in his 
opening chapters where political party is treated as a group of like- 
minded people who draw up a platform to which they are henceforth 
committed. But is this definition valid for all the parties that were then 
operating within the context of German political institutions? Is it even 
applicable to the SPD itself for the entire period in question, or was 
there rather a radical change in the nature of the party? Answers to 
questions such as these would raise, in turn, other questions about the 
nature and content of the Erfurt program and the role of political 
parties in general. 

Further analysis along these lines will make it apparent that no 
careful and well-executed collection of data and primary source 
materials, such as Dr. Berlau offers in this book, can ultimately dispense 
with a proper methodological study. 

ALFRED DIAMANT. 

University of Florida. 


Jefferson: The Scene of Europe, 1784-1789. By Marie KimBatt. (New 
York: Coward -McCann, Inc. 1950. Pp. ix, 357. $6.00.) 


It is difficult to match the scholarly treatment that has been given to 
Thomas Jefferson in recent years. The life of this most remarkable per- 
sonality, recorded once by Dumas Malone and in the three volumes of 
Claude Bowers, has already been carefully developed in part by Mrs. 
Kimball’s Jefferson: The Road to Glory, 1743-1776, and Jefferson: War and 
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Peace, 1776-1784. Along with this stands the monumental task, just begun, 
of the Princeton University Press in bringing out The Papers of Thomas 
Jefferson. Now comes Mrs. Kimball’s third volume, covering what is, in 
many ways, one of the most delightful chapters in the Jefferson story. 

This is not a diplomatic history but a minutely detailed account of 
Jefferson’s travels and environment while United States minister in Paris 
on the eve of the French Revolution. The author obviously knows Europe 
well and can thereby develop fully and intimately these years in Paris, 
the trips through northern Italy, England, and particularly the journey up 
the Rhine. Always alert to the possibility of increasing the yield and 
diversification of agriculture, Jefferson took singular notice of the culture 
of rice in Italy and the viniculture of France and Germany. 

The ubiquitous Jefferson never ceased to attract a stimulating circle 
of friends and visitors, American and European. The American legation 
became a center of hospitality; indeed, “no one with any intellectual pre- 
tensions could arrive in Paris without engaging Jefferson’s interest and 
help, if needed” (p. 242). Chapters detailing “The World of Art” and 
“The Circle of Literati” elaborate upon this theme. 

The description of Jefferson’s ministerial duties and diplomatic nego- 
tiations, although occupying less space, is valuable and interesting. His 
attempts to secure commercial treaties for the United States, and the 
successful revision of the consular convention with France provide a useful 
insight into the problems confronting American statesmen in this period. 
The chapter devoted to the delicate question of American war debts to 
Holland and France found Jefferson in the role of financier, a difficult and, 
at times, embarrassing task, but one in which he enjoyed satisfaction from 
firm accomplishment. He derived less credit for his questionable inter- 
vention in the affairs of France at the onset of the revolution. Nevertheless, 
his close relationship with many of the French leaders of the day placed 
him in the position of observer extraordinary. The lively chronicle of his 
reactions to the French movement for freedom is noteworthy. 

Adding greatly to the pleasure and understanding of the reader are 
fifteen excellent contemporary paintings, drawings and engravings, judi- 
ciously selected and well reproduced. 

STEPHEN S. GOoDsPEED. 


University of California, Santa Barbara College. 


The Papers of Thomas Jefferson. Vol. I, 1760-1776. Edited by JULIAN P. 
Boyp. Lyman H. Butterfield and Mina R. Bryan, associate editors. 
(Princeton: Princeton University Press. 1950. Pp. lviii, 679. $10.00.) 


The preparation of The Papers of Thomas Jefferson constitutes an am- 
bitious and significant project. The announced purpose is “to present the 
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writings and recorded actions of Thomas Jefferson as accurately and com- 
pletely as possible.” To achieve this purpose some 50,000 documents will 
be included in a total of fifty-two volumes. The first forty volumes are to 
contain letters and public papers, presented in chronological arrangement. 
Letters written both by and to Jefferson are included. Longer works, such 
as the “Notes on Virginia” and the “Autobiography,” legal papers, and 
architectural drawings, will make up the remaining twelve. It is planned 
to publish the volumes at the rate of four each year, with Volume II 
appearing in the fall of 1950. 

Volume I covers the period from 1760 through 1776. Contained 
therein are a number of papers which show the evolution of documents 
important to an understanding of government. Among these are the 
Declaration of the Causes and Necessity of Taking Up Arms, the Virginia 
Constitution of 1776, and the Declaration of Independence. This volume 
contains the first publication of Jefferson’s comments on Franklin’s Plan 
of Union (1775). Time and again one sees, in a dramatic way, the step 
by step progression in the development of ideas basic in the organization 
of government. Relative to the framing of the Virginia Constitution of 
1776, for example, the Mason draft, committee drafts, and the text of the 
Constitution as adopted, as well as the three drafts by Jefferson, are 
included to facilitate comparison and understanding. 

A reader of Volume I is impressed by its comprehensiveness and the 
extreme care which has gone into its preparation. Writing on scraps of 
paper has been included with detailed explanation of meaning, significance, 
and probable date. In many cases the editors have had a difficult detective 
job, and they have acquitted themselves admirably. 

The entire series will be an important addition to university and col- 
lege libraries and will serve as a valuable source of data for research 
workers. The quality of the content and editorial work, and the excellence 
of physical appearance make the first volume an example which future 
editors may well emulate. 

W. O. Farser. 

University of South Dakota. 


American Government, Basic Documents and Materials. By Ropert G. 
Dixon and ELMer PLiscHKE. (New York: D. Van Nostrand Company, 
Inc. 1950. Pp. xx, 420. $2.90.) 


This book differs from other companion texts in that stress is placed 
upon the facsimile reproduction of documents. The opinion of the authors 
appears to be that the student will better understand how government 


operates if he can see copies of joint resolutions of Congress, executive 
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orders issued by the President, the correspondence carried on by the 
secretary of state in connection with the ratification of constitutional 
amendments, the forms used by the Bureau of the Budget in the formula- 
tion of the President’s budget message and other documents. With this 
idea in mind, the authors have assembled some 150 items for their collec- 
tion of illustrative materials, and they have shown good judgment in 
their selection as well as in the arrangement of materials. In general, the 
topics considered are those found in the standard textbooks in the field. 
There are, for example, materials dealing with the amending process, the 
admission of new states, the rendition of criminals, state compacts, the 
nomination and election of officers, and the legislative, process, as well as 
most of the other matters ordinarily dealt with in the American govern- 
ment course. Although emphasis is placed upon the day-to-day operation 
of government, there are a number of charts and graphs which should be 
very helpful in explaining the structure of government and the interrela- 
tionship of its various branches. 

Some of the later chapters, particularly those dealing with administra- 
tive organization and management, the national civil service, and public 
finance, are especially interesting. Charts illustrating the need for executive 
reorganization and the recommendations of the Hoover Commission are 
well done. There are charts showing federal pay scales in the various 
classifications, the apportionment of federal employment among the states 
and territories, and the growth of federal expenditures and the public debt. 
There are chapters dealing with the relationship of government to business, 
labor, agriculture, and social welfare. The last two chapters are concerned 
with state and local government. 

Every student should find this book interesting and valuable as a 
means of increasing his perception of government and the way it actually 
operates. 

NorMan L. STAMpPs. 

Rutgers University. 


The American System of Government. By JoHN H. Fercuson and DEAN 
E. McHenry. (New York: McGraw-Hill Book Company. 1950. 
Pp. xii, 1042. $5.00.) 


In the second edition of The American System of Government, the 
authors have met the qualifications of a reputable textbook. Adequate 
attention has been paid to structure, function, ideas, interrelationships, 
basic principles, and the historical evolution of American institutions. The 
golden mean has been observed between the general and the specific, 
between brevity and comprehensiveness. The confession of the authors 
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was not out of order: “Like the first edition, this work is organized along 
‘conventional’ lines in that it deals with national, state, and local govern- 
ments in separate sections.” 

The revision includes an appraisal of the most recent trends and 
developments. The bibliographical references at the end of each chapter 
and the documentation suffice for good teaching. In general, the text 
indicates an abundant knowledge, wisdom, and understanding. Above 
all, it is readable. 

To some teachers, the book might be exceptionally intriguing, for 
it is arranged for the use of illustrative materials. Countless graphs, charts, 
maps, and lists illustrate and clarify the written material. For the same 
reasons, filmstrips are suggested at appropriate places in the text and in the 
appendix. 

The spirit of the book was set by this statement: “Many of our 
generation assume they can enjoy freedom without accepting responsibility 
for preserving and improving it. We are convinced that freedom and 
responsibility are bracketed together.” 

Victor F. HoFFMAN. 

Valparaiso University. 


27 Masters of Politics. By RayMonp Motey. (New York: Funk and Wag- 
nalls Co. 1949. Pp. xii, 276. $3.50.) 


Drawing upon his extensive experience as observer and participant in 
the art of statecraft, Professor Moley presents a series of biographical pro- 
files of twenty-six men and of Ruth Hanna McCormick Simms. 

The apparent schematic pattern for selection of the individual cases 
is the degree of personal acquaintanceship between author and subject. 
The range of interest is catholic, however, representing past and present 
occupants of the highest offices in the federal government and party 
councils. Included among others are: Presidents (Hoover, Franklin D. 
Roosevelt), pretenders to the presidency (Al Smith, Willkie, Dewey), 
vice-presidents (Garner, Wallace), cabinet members (Will Hayes and 
Woodin), justices of the Supreme Court (Frankfurter, Byrnes), party 
managers (Farley, Flynn, Louis Howe, Charles Michelson), and politicians 
laboring in the local vineyard (Jimmy Walker, Seabury, Moses). A chapter 
is devoted to Charles A. Beard as a master teacher of politics and another 
to Huey Long, a somewhat unique political phenomenon. 

This book will be disappointing to the student of politics seeking a 
compilation of comprehensive, concise, factual and objectively presented 
case studies. The material is episodic, the treatment disgressive and the 
conclusions somewhat opinionated. In positing the thesis that “most 
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worthwhile political writing has always been from a personal point of 
view” (p. vii), the author contradicts his publisher, who has stipulated 
that the material is treated with “unpartisan attachment.” The orientation 
of the bias of the contributing editor to Newsweek is made crystal clear 
in the gracious journalistic salute rendered to Hoover, Willkie, Dewey and 
associates, as contrasted with the back of the editorial hand proffered to 
the New Deal and Franklin D. Roosevelt. 

The case-study, characterized by systematic analysis of strategy, tactics 
and techniques, is urgently needed in the field of political parties and 
practical politics. No one doubts that the author is eminently qualified 
to render a signal service in this respect. This book, however, does not 
meet that need. 

ToTTon J. ANDERSON. 

University of Southern California. 


Public Opinion and Propaganda. By Freperick C. IrRtion. (New York: 
Thomas Y. Crowell Company. 1950. Pp. xvi, 782. $5.00.) 


Another book has been added to the rapidly growing public opinion 
and propaganda field. In outline, it catalogues definitions, historical back- 
ground, and the basis of public opinion; describes the newspaper, radio, 
motion picture, and minor media as the instruments, and the family, 
church, and school as the institutions forming public opinion; notes how 
the instruments and institutions are used by employers, employees, govern- 
ment and other specialized groups; tells the effects of public opinion on 
the legislature, courts, government administration, economics, social activi- 
ties, and war and peace; analyzes present methods of ascertaining public 
opinion; and suggests techniques that might be applied in the future to 
bring public opinion research to the level of “a true science.” 

A rather fundamental dilemma plagues students in the public opinion 
field, and this work is no exception. Public opinion is more important 
than “any other force” in determining how people think and act. Public 
opinion research is on the way toward becoming a “true science.” Public 
opinion can and is being written about, but public opinion cannot be 
defined. 

The publisher appears to have been in a hurry when this reviewer’s 
copy was assembled. Some pages were out of numerical order and thirty- 
three pages were missing. There are evidences of haste in writing, especially 
in Part I, that could have been corrected by more careful editing. Those 
who like to flavor their public opinion and propaganda with heavy doses 
of psychology may be disappointed. 
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The book is evidence of the author’s wide reading in public opinion 
and related fields, although often the cited authorities are allowed to do 
too much of the talking. The author is not afraid to take a position and 
muster his support for that position, though the reviewer will admit to 
swallowing hard on a reference to Sigmund Freud: “His work is that of a 
genius, since he viewed the problem of human actions objectively and at 
the same time was not bound by the procedures of the test-tube sciences.” 
The chapters on media of communication are realistic appraisals of the 
forces that make the media tick. The book is up to date. To those who 
dare to contemplate the future, the chapter suggesting future methods of 


public opinion research is valuable. 
IVAN HINDERAKER. 


University of California at Los Angeles. 


Surveys, Polls, and Samples: Practical Procedures. By Micprep B. PARTEN. 
(New York: Harper and Brothers. 1950. Pp. xii, 624. $5.00.) 


According to the preface, this book represents an attempt to present 
a comprehensive analysis of current procedures used by population sur- 
veyors in a wide variety of fields and is based upon some twenty years of 
work here and abroad. This comparatively new area of measurements is 
beset with pitfalls not only for the unwary student, but also for practi- 
tioners whose analyses are read by millions of people. Therefore, the 
author is careful to balance the opinions and attitudes of writers on all 
aspects of the problems confronted by researchers. Procedures are sub- 
jected to critical analysis on all fronts of investigation, and readers are 
referred in no fewer than 1,145 citations to the best authorities on the 
subjects covered. 

After briefly reviewing the historical background of various social 
surveys, the author proceeds to a discussion of the principal contributions 
of specialists in surveying various socio-economic facets of human atti- 
tudes. The range of interest in the seventeen chapters may be indicated 
by their headings: planning procedures, gathering information, sample 
analysis, interview and mail questionnaires, sources of bias, editing, coding, 
tabulation of data, and reporting of results. All of these subjects have 
been thoroughly probed, and the reviewer is impressed by the fact that the 
author’s presentation is as clear as the methodology she seeks to impart. 
Only in the chapter devoted to mathematical evaluations would one sug- 
gest that there are simpler formulas for standard errors of a percentage 
and of a frequency which would perhaps be more useful to students. 

This manual should be indispensable to both the teacher and the 


student of survey techniques. —_—_ - 


University of Chattanooga. 














646 THE WESTERN POLITICAL QUARTERLY 


Discontent at the Polls: A Study of Farmer and Labor Parties, 1827-1948. 
By Murray S. STEDMAN, Jr., and Susan W. STEDMAN. (New York: 
Columbia University Press. 1950. Pp. x, 190. $2.75.) 


On numerous occasions in American party history, especially since 
the Civil War, groups of farmers and industrial workers have organized 
and supported third party movements and candidates. Although attacked 
as “radical” by their opponents, the programs of most of these dissentient 
minorities have been well within the framework both of the American 
constitutional system and of capitalism. The authors of the volume under 
review have analyzed the basic factors of farmer and labor parties, includ- 
ing the record at the polls, geographic patterns, economics of protest voting, 
strategy and tactics, and the various legal barriers which militate so effec- 
tively against third parties. While there is little that is new in their study, 
they have presented in readable and persuasive fashion the record of these 
groups of “men who think otherwise.” 

The platforms and utterances of farmer and labor parties have drawn 
a telling indictment against the political and economic policies of big 
business and monopoly capitalism, but only a few extremist and doctrin- 
aire groups have been outside the American political tradition. Taxation, 
the tariff, transportation, the currency, and other economic issues concern- 
ing the distribution of the national income, as well as the improvement 
of the status of agrarian, debtor, and industrial labor groups have been 
the “great issues.” Protest politics rather than class politics is the 
American way. 

The authors show that in only two national elections, 1892 and 1924, 
and in only two elections in the several states, 1878 and 1890, did a 
farmer or a labor party poll a significant portion of the total vote. The 
geographic center of support was for many years west of the Mississippi 
River; more recently it has centered in North Dakota, Minnesota, and 
Wisconsin, and in the industrial areas of New York. The dominant 
questions have been domestic questions, but foreign policy must now 
receive serious consideration. 

Independent parties of protest have achieved little success in periods 
of prosperity. Nor, paradoxically, have they done well in times of depres- 
sion and a declining price level, whenever the major parties have recog- 
nized the danger and have put in operation a program of recovery. In 
fact, a third party is not always the most effective promotional agency of 
new ideas and policies, although few would deny their educational value. 

In the formation of strategy and tactics, a farmer or labor party faces 
the difficult choice of factionalism or of fusion, with resultant disaster 
in either case. The Stedmans discuss as a new technique the balance-of- 
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power plan which has been used successfully in New York by organized 
labor. This may be the guide to other metropolitan areas where union 
labor is a powerful factor. 

Third parties in America, in the quest for success or even for exist- 
ence, face legal and other formidable obstacles. It is difficult for them 
to appear on the ballot, to establish an adequate organization, and to raise 
sufficient funds to function properly. It is far more difficult to combat 
successfully the flexibility of the two parties, political tradition, conserva- 
tism, and indifference. 

The volume has several useful features, including twelve charts deal- 
ing with various phases of comparative voting by farmer and labor parties, 
three tables, and two appendices which give election results for these 
parties in presidential, congressional, and state elections. The authors 
have achieved their stated objective, which was to show that farmer and 
labor parties popularize ideas and act as vehicles for discontent. 


Tuomas S. BARCLAY. 
Stanford University. 


Melville Weston Fuller: Chief Justice of the United States, 1888-1910. By 
Wirtarp L. Kina. (New York: Macmillan Company. 1950. Pp. x, 394. 
$5.00.) 


This biography, the only one on the eighth chief justice, is the product 
of years of research by attorney Willard King. Particularly fruitful is his 
use of the hitherto untapped Genet papers which provide the most fre- 
quently cited source material. 

Chief Justice Fuller’s enduring value rests on his administrative ability. 
The author makes a convincing case that Fuller was a highly successful 
juridical executive. In doing so, the biography becomes one of the best 
behind-the-scene books about the Supreme Court. At the same time, how- 
ever, no light is shed on the Fuller period as the significant era when 
laissez-faire came to the Court. Constitutional doctrines are de-empha- 
sized; the over-all role of the Court in government and politics receives 
scant attention. Yet Mr. King presents an excellent study in the workings 
of the Court. He furnishes enlightenment on the nature of the “Chief’s” 
duties and brings out the specific contributions that Fuller made to the 
traditions of the institution. Much insight is given into the factors affecting 
the assignment and alignment of the justices and their special abilities 
(Fuller’s own forte was federal court practice and procedure). Numerous 
instances are supplied on the day-to-day relationships of the members, the 
interplay of strong personalities, the chief justice as focal point for advice 
and counsel on intracourt maneuvering. Fuller’s colleagues constantly 
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turned to him for criticism, assistance, and information to aid them in 
modifying their written opinions. 

Two chapters on the Pollock case explain that decision as a sectional 
controversy. This is done by rationalizing Justice Brown’s place with the 
dissenters. To say the least, there is some artificiality about such an inter- 
pretation. As for the famous mystery of the “Vacillating Jurist,” the 
author vetoes the Corwin-Ratner choice (Gray) and interposes his own 
candidate (Brown). Three chapters are devoted to the friendship of 
Fuller and Holmes, “one of the most notable in the history of the Court.” 
In these pages the reader is rewarded with intimate glimpses into Holmes’ 
early years on the bench. Here is one tidbit—a plea from Holmes to Fuller 
that he be given more opinions: “Why don’t you send me a real stinker 
that will be of some real relief to you” (p. 319). 

For one strongly sympathetic to his subject, the author’s concluding 
chapter contains a well-balanced evaluation of Fuller. In admirable fashion 
Mr. King summarizes the qualities which made Fuller a great chief justice, 
but he also points out his limitations. This biography has merit for its 
readability, its use of fresh material, its engaging portraits of human beings 
at work. It might well be subtitled: “Inside the Supreme Court, 1888- 
1910.” 

Davip G. FARRELLY. 

University of California at Los Angeles. 


The Cost and Financing of Social Security. By Lewis MeERIAM, Karv T. 
SCHLOTTERBECK and MiLprep Maroney. (Washington, D. C.: Brook- 
ings Institution. 1950. Pp. ix, 193. $3.00.) 


The three authors present a clear survey of existing private, state and 
federal measures concerning old age, survivors, liability insurance, unem- 
ployment compensation, medical care, public assistance, veterans’ benefits, 
etc. In addition, the main proposed changes are explained and critically 
discussed. The mainstay of this excellent book is an analysis of the present 
and estimated future costs of social security. Defenders and opponents 
of security programs likewise will be shocked by the huge future expen- 
diture computed thoroughly and painstakingly by the authors. Without 
being able to criticize the material and method used in this computation, 
the reviewer believes that a still more accurate forecast could have been 
achieved if the authors had paid attention to the vast critical and apologetic 
literature about German social security, especially in the field of medical 
care and liability insurance. It appears that the authors are so engrossed 
in their cost analysis that they forget the other side of social security, 
the possible benefits derived from it: better health, fewer labor conflicts, 
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and greater security. Of course it is rather difficult to provide exact figures 
for these benefits. 

In spite of all misgivings and well-founded criticism, the authors pro- 
vide some basic recommendations for a future policy. They recommend 
that union and state governments should provide a health and decency 
standard for all persons who are at present in need. This would not 
require the costly, elaborate and, according to the authors, spurious para- 
phernalia of insurance. Costs should be covered by taxation. 

The solution offered by the authors oversimplifies somewhat their 
own findings. They devote a whole chapter to show that it is rather 
difficult to define “needy” persons. The definition of the persons in need 
is the key problem of their whole proposition. Thus the result of this 
study cannot be accepted without further clarification. Even this lack does 
not diminish the value of this study, which can be recommended highly 
to friend and foe of social security in the United States. 


Emit KAuDER. 
University of Wyoming. 


The Department of State. By GraHam H. Stuart. (New York: Macmillan 
Company. 1949. Pp. x, 517. $7.50.) 


This well-documented study is, as its author proclaims in the preface, 
a brief but comprehensive history of the Department of State. The present 
looms larger to historians than does the past, for in 192 pages the author 
covers the first hundred years and in 275 pages the next fifty years. Time 
mellows all things and makes evident nonessentials. The style is anecdotal, 
lending itself to ease of reading and giving a feeling of intimacy with the 
period being described. The incidents recorded are often pungent and to 
the point. An example is the situation that prevailed in the period of 
Richard Olney’s secretaryship: 

He believed that the Department should close at four o'clock and he saw to it 
that it did. On one occasion when the British ambassador appeared at four o'clock as 


Olney was going to the elevator, he announced to him: “Mr. Ambassador, it’s now four 
o'clock and the Department is closed; so I must ask you to call again tomorrow.” 


A basic ingredient of intimate familiarity with international affairs 
is a knowledge of the history that has molded the Department of State 
and shaped its destiny. Professor Stuart’s book helps to view the Depart- 
ment of State as an office where mortal men live and work and have a 
being. 

ELtswortH E. WEAVER. 
University of Utah. 
















































650 THE WESTERN POLITICAL QUARTERLY 

Introduction to Municipal Government and Administration. By ARTHUR 
W. Bromace. (New York: Appleton-Century-Crofts, Inc. 1950. Pp. 
x, 693. $5.00.) 


It appears unfortunate that greater interest in city government has 
not been manifest both on the part of the general college student and 
the teachers of political science. More people in the United States live 
in urban communities than in rural areas, and no level of government 
offers greater opportunity for direct citizen participation. Good textbooks 
can accomplish much in the way of dispelling the attitude that such a 
subject is uninteresting or unimportant. 

Professor Bromage has written an unusually readable textbook which 
should incite the interest and stimulate the imagination of the under- 
graduate student for whom it is intended. The subject matter is well 
organized and placed in fine perspective. The ease with which the tran- 
sition is made from one chapter to another is likewise impressive. 

In the first 300 pages the author focuses attention to the environment 
in which city government exists and operates. These chapters deal with 
the history, growth, functions, economics and social characteristics, and 
intergovernmental relations. The electoral and political processes are also 
discussed here before presentation of material on form, organization and 
administration. The author has drawn skillfully from his extensive knowl- 
edge of practice in numerous cities and his familiarity with literature in 
a manner which gives life to the chapters on structure and administration. 

The subject matter is current, the influence of World War II and the 
postwar trends being fully treated as an integral part. The chapter on 
city planning and zoning, an activity of increasing importance but fre- 
quently glossed over, is adequate. The direct working relationship between 
the planning department or commission and the Public Works Admin- 
istration is referred to in the chapters on public works and public utilities, 
a relationship many texts fail to note. The concluding chapter is con- 
cerned with legal departments and municipal courts. 


JONATHAN R. CUNNINGHAM. 
Whitman College. 


Policy and Administration. By Paut H. AppLesy. (University, Alabama: 
University of Alabama Press. 1949. Pp. 173. $2.50.) 


The dean of the Maxwell School discusses in lectures at Alabama 
the intermixture of policy making and administration which he finds to 
be characteristic of the American federal government. All decisions of 
this policy administrative mixture are made “subject to political deter- 
mination and arrived at in a political environment.” The administrative 
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process is defined as the “sightly political process.” These positions in 
opposition to the traditional distinction between politics and administra- 
tion are supported by several score examples of federal agencies acting in 
a political environment. This does not mean partisan control of adminis- 
tration. The latter seems to Appleby relatively unimportant. It is politics, 
not partisan affairs, which is the major part of administration. “The 
administrative hierarchy is an organ receiving messages of popular de- 
mands — responding to such demands — reconciling them.” The danger 
of arbitrary administrative power is not great because of the constant 
response to political pressures. Shifts between liberal and conservative 
administrations affect the policy judgments made in the various aspects 
of the administrative process. The citizen influences this process, not only 
through voting, but also through complaints, writing his congressmen, 
and many contacts. 

As a former bureaucrat and political observer, the reviewer can find 
little to question in the accuracy of Appleby’s characterization of adminis- 
tration. As an American citizen living in an age of increasing bureaucracy, 
the reviewer could wish that Appleby had penetrated more deeply into 
the ethical and political milieu of American Administration. 


GeorcE C. S. BENSON. 
Claremont Men’s College. 


The Municipal Year Book 1950. Edited by Clarence E. Riptey and Orin 
F. Nottinc. (Chicago: International City Managers Association. 


1950. Pp. x, 598. $10.00.) 


This edition of the Municipal Year Book continues to serve the needs 
of political scientists and public officials with the data so essential for 
informed analysis. The regular features of past years have been retained 
and brought up to date. 

New material in this edition includes health department organization 
and standards for public library service. The basic data in certain fields 
has been expanded to include information on questions now being raised 
quite generally throughout the United States. For example, data on the 
police department include one-man patrol cars, foot patrolmen, and emer- 
gency ambulance service. In the section on the fire department may be 
found data on number of pieces of fire fighting equipment and on the 
extent to which radio is used on such apparatus. Under public works is 
a table on garbage collection practices in 128 cities. 

The new sections add materially to the practical value of the year 
book. A city official is usually quite concerned with practical solutions; 
he is a pragmatist in that he wants to know what works in other cities like 
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his own so that he can solve his city’s problems in a manner considered 
best by other cities. A political scientist can use this book to assist him 
in keeping a practical approach to his problem of teaching local govern- 
ment institutions. 


ELLsworTtH E. WEAVER. 
University of Utah. 


The Public Service and University Education. Edited by Josepn E. 


McLean. (Princeton: Princeton University Press. 1949. Pp. vi, 246. 
$3.75.) 


Two world wars ago, Brooks Adams wrote a book entitled The Theory 
of Social Revolutions. In it he stated: “Administration is the capacity of 
co-ordinating many, and often conflicting, social energies in a single or- 
ganism, so adroitly that they shall operate as a unity. This presupposes 
the power of recognizing a series of relations between numerous special 
social interests, with all of which no single man can be intimately ac- 
quainted. Probably no very highly specialized class can be strong in this 
intellectual quality because of the intellectual isolation incident to special- 
ization; and yet administration or generalization is not only the faculty 
upon which social stability rests, but is, possibly, the highest faculty of 
the human mind.” 

To a considerable extent, The Public Service and University Educa 
tion, a symposium to which fifteen distinguished authorities contributed, 
is an attempt to discuss the problem as posed by Brooks Adams, although 
apparently no conscious effort was made to get the contributors headed 
in that direction. 

The essays are grouped around five major topics: wartime personnel 
experience, top management view of the federal service, personnel needs 
in the international field, British experience, and the role of university 
education. They are of even quality and that quality is very high. In 
addition, they are tied together by an admirable introductory essay by 
the editor which gives the entire book a central focus. 

The American public service should put an emphasis upon the pro- 
duction of generalists. This refrain, in one form or another, runs through- 
out the essays. For those interested in this important topic, The Public 
Service and University Education is a “must” volume. 


FREDERICK C. IRION. 
University of New Mexico. 

















NEWS AND NOTES 


The Institute of World Affairs held the 1950 meeting on December 
10-13, 1950 at Riverside, California, celebrating the 25th year of its exist- 
ence. The main scheme was “World Leadership in Mid-Century.” Round 
table topics were: 


Major Problems of United States Foreign Policy (Dr. H. Paul Castle- 
berry, State College of Washington, chairman); Bipartisan Foreign Policy— 
Myth or Reality? (Dr. Franz B. Schick, University of Utah, chairman); 
Are the United States Government and Foreign Service Effective Instru- 
ments of American Leadership? (Dr. Ross N. Berkes, University of 
Southern California, chairman); America’s Economic Foreign Policy (Dr. 
Howard Ellis, University of California, chairman); Should Europe or Asia 
be Emphasized? (Dr. Ralph H. Lutz, Stanford University, chairman); The 
Latin-American Sphere: Its Attitude toward the United States (Dr. Josef 
L. Kunz, University of California, chairman); American Leadership as 
Viewed by the English-speaking World (Dr. Hugh McD. Clokie, Uni- 
versity of Manitoba, chairman); Orientation to Democracy: How Can 
Democracy Most Effectively be Carried to the Outside World under 
United States Leadership? (Dr. Wilbert L. Hindman, University of South- 
ern California, chairman); The United Nations—Basis for World Govern- 
ment or Instrument of Power? (Miss Elsie Jensen, American Association 
for the United Nations, chairman); The Organization of American States 
and the United Nations (Dr. Russell H. Fitzgibbon, University of Cali- 
fornia, Los Angeles, chairman); The Future of the United Nations (Dr. 
John A. Vieg, Pomona College, chairman). 


Among the speakers of the main sessions may be mentioned: 


Dr. Robert A. Millikan, chairman, executive council, California Insti- 
tute of Technology—The Two Supreme Elements in Human Progress; 
Chancellor Albert C. Jacobs, University of Denver—The Role of American 
Education in the Mid-Twentieth Century; President Arthur G. Coons, 
Occidental College—Conflict and Crisis in World Affairs; Dr. Hugh A. 
Bone, University of Washington—The Party Struggle: A Help or a 
Hindrance to United States Leadership; Dr. Clyde Eagleton, New York 
University—The Present Leadership of the United States in the United 
Nations; Dr. Edgar E. Robinson, Stanford University—The New United 
States in a New World; Dr. Charles E. Martin, University of Washington 
—Between the US and the USSR: India; Dr. Henry G. Dittmar, Uni- 
versity of Redlands—The European’s Reaction to American Leadership; 
Dr. H. Arthur Steiner, University of California, Los Angeles—Communist 
China Rejects American Leadership; Dr. Hans J. Morgenthau, University 
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of Chicago—The Realities of American Power; Dr. Peter F. Palmer, Whit- 
tier College—Is America Willing to Be an Effective World Economic 
Leader?; President George C. S. Benson, Claremont Men’s College— 
Laissez Faire in World Organization; Mr. Elmer G. Burland, International 
Bank for Reconstruction and Development—The International Bank Lends 
a Hand; Clark M. Eichelberger, American Association for the United 
Nations—Is the United Nations a Success? 

Director of the Institute was Professor J. William Robinson, Whittier 
College. 


“Better Living Through Community Planning” was the theme of the 
seventh annual Public Affairs Conference of the State College of Wash- 
ington, held in Spokane, Washington on October 14, 1950. The meeting 
was sponsored by the department of history and political science, and 
attracted about 200 registrants, coming from all parts of the Pacific North- 
west. 

Subjects discussed by conference panels included the administrative, 
fiscal, and personnel problems of the planning agency; traffic and parking 
problems; planning for the metropolitan community; and planning for the 
smaller community. Principal speaker at the general luncheon session was 
Charles McKinley, professor of political science, Reed College, and long- 
time member of the Portland City Planning Commission. Featured at the 
evening dinner session was Charles B. Bennett, director of planning for 
the city of Los Angeles. Director of the conference was Dr. Paul Beckett, 
associate professor of public administration at Washington State College. 


The fall meeting of the Southern California Political Scientists was 
held on the campus of Whittier College on Friday, October 13, 1950. 
The theme of the meeting was, “The Current California Political Scene.” 
Speakers included George E. Outland, San Francisco State College; Mr. 
Bernard Brennan, campaign manager for Mr. Richard Nixon, and Mr. 
Walter Slater, Research and Education Department of C.I.O. 


The Tenth Annual Conference of the Western Governmental Re- 
search Association was held in San Francisco, September 28 and 29, 1950. 
The conference theme was “Emerging Problems of Governmental Re- 
search.” Approximately one hundred and fifty researchers, officials, and 
others from the eleven western states participated. A group under the 
leadership of Wesley McClure, city manager of San Leandro, California, 
discussed the theory and practice of city manager government. Ronald 
H. Beattie, California State Department of Corrections, chaired a panel 
on crime research. The advantages of performance budgeting at federal, 
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state, and local levels were reviewed by a panel under Joseph P. Harris, 
professor of political science, University of California. Paul Oppermann, 
director, San Francisco City Planning Department, led a discussion on 
urban land use planning. A panel under the chairmanship of Samuel C. 
May, director, Bureau of Public Administration, University of California, 
examined problems of civilian defense. 


At the request of the commandant of the National War College, 
Washington, D.C., Professor Albert C. F. Westphal has been granted 
another semester’s leave from the University of New Mexico to serve as 
director of studies for the fall term. 


Professor Linden A. Mander, University of Washington, offered 
courses in international relations at the University of Minnesota summer 
session. 


The Institute of Government, University of Utah, held its third 
annual Labor Institute for the United Steelworkers of America on August 
25-26, 1950. Professor Ellsworth E. Weaver was in charge of the program. 


Dr. G. Homer Durham, University of Utah, spent the Summer 
Session as visiting professor at the University of California (Los Angeles). 


Professor Robert G. Neumann, University of California at Los An- 
geles, is spending part of his sabbatical leave in Paris where he is com- 
pleting a study on French contemporary political parties. 


A curriculum in applied politics and economics has been announced 
by President Arthur G. Coons of Occidental College, Los Angeles. 


Professor H. J. van Mook will again offer courses in the southeast 
Asia field in the political science department, University of California, 
for the current academic year. 


Professor Eric Bellquist will continue on leave of absence from the 
political science department, University of California, for 1950-51, serving 
as public affairs officer, American embassy, Stockholm. 


Dr. John A. Vieg, chairman of the department of government at 
Pomona College, has accepted the invitation of the Education Testing 
Service to serve on a committee which will work on a new advanced test 
in government. 
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Professor Charles E. Martin, University of Washington, was a delegate 
to the 11th International Conference of the Institute of Pacific Relations 
held at Lucknow, India, October 3-15, 1950. 


Professor Donald H. Webster, director of the Bureau of Governmental 
Research and Services, University of Washington, participated as a mem- 
ber of three panel discussions at the annual conference of the National 
Municipal League held November 20-22 in New York City. 


Through the Institute for International Education, the U.S. Army 
invited six members of the National Election Administration Commission 
of Japan to study American political parties and election procedures during 
October and November, 1950. At the University of Washington, the 
members of the party were given basic instruction by Professor Hugh 
A. Bone. 


Dr. Alex Gottfried has been appointed to an assistant professorship 
at the University of Washington. 


Dr. Vincent Hogan has been advanced from a lecturership to an 
instructorship at the University of Washington. 


Professor Foster H. Sherwood, University of California at Los Angeles, 
has consented to serve on the Board of Editors of the Western Political 
Quarterly. He will replace Professor J. A. C. Grant who, among other 
activities, is devoting his time as chairman of the program committee for 
the August, 1951 meeting of the American Political Science Association. 


Professor Alfred G. Fisk, San Francisco State College, is organizing a 
seminar to be held in India during the summer of 1951. Designed pri- 
marily for educators, speakers, and writers, the seminar will study social 
and economic conditions, the political situation, and aspects of religion 
and philosophy. Interviews with prominent leaders are assured. Stops 
will be made at Honolulu, Manila, Rangoon and Singapore. Inquiries 
should be addressed to Dr. Alfred G. Fisk, San Francisco State College, 
San Francisco 2, California. 


At the University of Colorado, Professor Leo C. Riethmayer, who is 
also consultant in governmental affairs in the University’s Bureau of State 
and Community Service, is conducting an in-service training course en- 
titled “The Technique of Municipal Administration.” The course, which 
will extend through sixteen weeks during the fall and winter, is attended 
by the city manager and thirteen other city administrators of Boulder. 
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Professors Hans Kelsen, University of California, and Josef L. Kunz, 
University of Toledo have been invited to act as co-editors of the well- 
known Austrian journal entitled “Oesterreichische Zeitschrift fiir Oeffent- 
liches Recht, Vienna.” Professors L. Adamovich, R. Késtler, and A. 
Verdross-Drossberg, continue as editors of this journal. 


Dr. Wendell Anderson, Utah State Agricultural College, Dr. John 
T. Bernhard, Brigham Young University, and Dr. F. B. Schick, University 
of Utah, presented papers at the general session of the Utah Academy of 
Science, Arts and Letters, which held its annual fall convention in Provo. 
The main theme of the panel discussion was “Proposals for Peace.” 


At Occidental College, Los Angeles, James Reston, diplomatic corres- 
pondent of the New York Times, delivered the Remsen D. Bird lectures 
in political science. 


Professor Clay P. Malick, University of Colorado, participated in the 
lecture series on great issues held at Kansas State Teachers College on 
November 9, 1950. Dr. Malick’s topic was “Labor Policy under Demo- 
cracy.” 


Professor Hans Kelsen will deliver the annual Pi Sigma Alpha 
lecture of the University of Utah on February 7, 1951. 











New Holt Texts 


THE GOVERNMENTS OF FOREIGN POWERS 
Philip W. Buck - John W. Masland Revised Edition 


“The 1950 revised edition of Buck and Masland’s The Governments of Foreign Powers is 
an excellent text. It is more than twice the size of the first edition and contains numerous 
helpful maps and diagrams. As before, the appendix contains translations of a number of 
contemporary constitutions. The authors have taken particular care to bring everything 
up to date. The result is a volume which provides a first-class introduction to the govern- 
ment and politics of Britain, France, Italy, Germany, the Soviet Union, Japan, and China.” 
—Rocer H. We tts, Bryn Mawr College 1950 948 pages $4.25 


A DIPLOMATIC HISTORY OF 
THE UNITED STATES, Third Edition 


Samuel Flagg Bemis 


This distinguished text traces the diplomatic history of the United States through the 
aftermath of World War II and analyzes the guiding principles of American foreign policy 
to the present time. 1950 994 pages college edition $5.75 


“This is an excellent text, well organized and fascinatingly written. I think this must be 
the finest piece written in a field already possessing several fine texts.”—Paut S, JACOBSEN, 
Colgate University 


THE UNITED STATES AS A WORLD POWER: 
A Diplomatic History, 1900-1950 
Samuel Flagg Bemis 


Adapted from Part III of A Diplomatic History of the United States,\Third\Edition, this 
volume provides an excellent comprehensive treatment of foreign policy for courses in 
American diplomacy since 1900. The author begins with the rise of the United States 
as a world power, simultaneously with Germany and Japan, and trace’ the growth of 
diplomatic relations from isolation to collective action in the United Nations, including 
the Korean War. 1950 491 pages $3.75 


A HISTORY OF POLITICAL THEORY 
George H. Sabine Revised Edition 


The revision of this outstanding publication constitutes a completely up-to-date survey of 
the development of political theory in the Western World. 1950 934 pages $4.60 


“ 


. @ unique accomplishment. It is in a class of its own, unmatched by any modern 
writer in the Western world. Although I reject most commentaries in favor of original 
writings in my courses in political theory, I make an exception in the case of Sabine.” — 
Harotp Wink ier, University of California, Berkeley 


Henry Holt and Company 257 Fourth Ave., New York 10 
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